


sta n t over time. For tea rd ow ns, the lot is
l i ke l y to be 50 perce n t or more of t h e
value of the pro p e rt y, and in ma ny cas es ,
the land value will exceed the value of t h e
h o use. If a pu rchaser can buy a va ca n t l o t
in a si m ilar location, it ma kes l i t t le sens e
to spend su bsta n t ia ll y m o re for a tea r-
d own lot. The ma r ke t m ust su pp o rt t h e
tea rd own as a ra t i o na l i nvest m e n t
b e ca use the to ta l cost will i n clude the lot,
the initia l h o use, demolition costs, and
the cost o f the new house. 

The eco n o m i c co n d i t i o ns t ha t lead
to tea rd ow ns a lso ha ve an impa c t o n
n e i g h b o r i ng pro p e rt y ow n e rs. As la n d
va l u esi n f la te and ta xes r ise (a co n d i t i o n
a cce le ra ted by tea rd ow ns) cu r re n t resi-
d e n t s — ma ny o f whom are longt i m e
neighborhood resi d e n t s — may o pp os e
tea rd ow ns i f t h e y fe e l t h e y a re being
ta xed out o f their homes. Others may
l o o k a t the increase as an opp o rtun i t y to
p ro f i t and move up to more modern
h o m es. Su ch dispa ra te vi e wsma ke co n-
s e nsus d i f f i cul t. 

Neighborhood cha ra c ter is re f le c te d
in lot si ze, house si ze and height, and vege ta-
tion. In new su b d i visi o ns f illed with to o - bi g
h o us es, the co m m un i t y as a whole may rea c t
n ega t i ve l y to this cha ra c te r i zation, bu t m ost res-
i d e n t s o f t h ose su b d i visi o ns will see little threa t
f rom the house nex t d o o r. On the other ha n d ,
tea rd ow ns a l ter the exist i ng cha ra c ter of t h e
neighborhood. For pla n n e rs, this p hysi ca l a l te r-
ation, in co m bi nation with the resul t i ng eco-
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Usually that replacement building is
much larger and often of a different
character than the original, affecting
both adjacent landowners and the
neighborhood—sometimes positively,
but most often negatively.

F rom a reg ula to ry p e rsp e c t i ve, it is
i m p o rta n t for pla n n e rs to know tha t t h e
e co n o m i c co n d i t i o nslead i ng to a tea r-
d own resul t f rom socia l issu es un re-
la ted to design. Tea rd ow ns o ften occu r
in desi ra ble neighborhoods w h e re the
h o usi ng sto ck is s o und, bu t da ted. A
va r iation of the tea rd own can occur in
n e i g h b o r h o o dsw h e re the housi ng
sto ck is d e te r i o ra ted. Ma ny d e te r i o ra t-
i ng neighborhoods wo uld benefit f ro m
tea rd ow ns and re pla ce m e n t bu ild i ngs ,
esp e cia ll y i f the loss is n o t to bu ild i ngs
with si g n i f i ca n t h isto r i c value. 

Obs olesce n ce is a ma jor reason fo r
tea rd ow ns. Hous es in an aging neighbor-
hood may be a minimum of 30 to 50
yea rs old. Ba t h rooms, ki tch e ns, bed-
rooms, and sto ra ge areas a re too sma ll
for modern tastes. S t y les, col o rs, equip-
ment, and ma te r ia ls a re also da ted. Age - re la te d
p roblems, incl u d i ng cra cks, hea t i ng, air co n d i-
t i o n i ng, pl u m bi ng, and ge n e ra l resto ration ofte n
need attention. Less f re q u e n t l y, st r u c tu ra l p rob-
le m s can lead to a tea rd own, esp e cia ll y i n
un d esi ra ble areas. The perfe c t s e t t i ng for a tea r-
d own is w h e re the home is o u t o f s yn c with the
p e rce i ved needs o f the indivi d u a lsi n te rested in
pu rchasi ng the pro p e rt y. 

Editor’s Note: Few issues define the modern planning dilemma like residential teardowns. The number of research inquiries on teardowns logged by
APA’s Planning Advisory Service reflects planners’ concerns that teardowns are a clear and present threat to community character, housing affordabil-
ity, and historic preservation. There is also no shortage of media coverage on this issue as it plagues older suburbs, gentrifying urban neighborhoods,
and resort communities. In a sense, communities at risk for teardowns are victims of their own success. But are teardowns a symptom of a throwaway
culture or a necessary byproduct of modernization? In this issue of Zoning Practice, planning consultant Lane Kendig examines the nature of this land-
use phenomenon and provides helpful zoning tools for planners grappling with it. An in-depth analysis of teardowns and similar development patterns
is available in Too Big, Boring, or Ugly: Planning and Design Tools to Combat Monotony, the Too-Big House, and Teardowns, (PAS Report No. 528).

Teardowns destroy an existing structure to build another.

ECONOMICS AND TEARDOWNS
Eco n o m i c co n d i t i o nsd i f fe re n t ia te the tea rd ow n
f rom a newly bu il t to o - big house. A lot with a
p o te n t ia l tea rd own has a ve ry high land value re l-
a t i ve to the exist i ng house. For new housi ng, the
ge n e ra l r ule is t ha t l o t value should be no more
t han 25 perce n t o f the to ta l value of the pro p e rt y,
although this will n o t n e cessa r il y re main co n-

The implications of teardowns are potentially far-
reaching, altering both the physical character and 
economic status of long-established neighborhoods in
both cities (top image) and suburbs (bottom image).



n o m i c i m pact, ma kes the problem far more diffi-
cul t to add ress. 

Tea rd ow ns can also mean a mass ge n t r i f i-
cation of the neighborhood, threa te n i ng a co m-
m un i t y ’ s su ppl y o f a f fo rda ble housi ng. The most
vul n e ra ble neighborhoods a re those where
h o usi ng cost s a re lowest, beca use the ma r ke t
co nsi d e rs the neighborhood desi ra ble bu t t h e
d we ll i ngs a re not in ke e p i ng with modern
tastes. Tea rd ow ns and ge n t r i f i cation re d u ce the
co m m un i t y ’ s a bil i t y to ensu re the ava ila bil i t y o f
h o usi ng for mun i ci pa l e m pl oye es, servi ce wo r k-
e rs, and wo r ki ng- class residents. 

PREDICTING TEARDOWNS
P re d i c t i ng the pote n t ia l for tea rd ow ns b e fo re
t h e y o ccur is an ess e n t ia l f i rst step in co m ba t i ng
them. Tea rd ow ns a re ma r ke t- d r i ven. The vul n e r-
a ble neighborhood is a highl y d esi ra ble one,
and ma r ke t t re n ds help identify a tea rd ow n
p roblem in its ea r l y sta ges. In la rger ci t i es ,
n e i g h b o r h o o dsm ust be studied for si g ns o f
cha ng i ng eco n o m i cs (See “The Two Fa ces o f
G e n t r i f i cation: Can Zo n i ng Help?” Zo n i ng New s,
J une 2002), while in the su bu r bs, the whole
co m m un i t y is l i ke l y to ex h i bi t the cha nge .
Access to pu bl i c t ra nsp o rtation, wa te rf ro n t s ,
re crea t i o na l o pp o rtun i t i es, and to u r ist a m e n i-
t i es can also help crea te the shift (See “Short-
Term Va cation Re n ta ls: Resi d e n t ia l o r
Co m m e rcia l Use?” Zo n i ng New s, Ma rch 2002). 

Tea rd ow ns a re typica ll y fo und in co m m un i-
t i es w h e re the ave ra ge si ze of a new house is
we ll a b ove the na t i o na l a ve ra ge. Ce nsus da ta
a b o u t the co m m un i t y and reg i o na l co m pa r is o ns
can also re vea l a pote n t ia l for tea rd ow ns. Fo r
exa m ple, a co m m un i t y w h ose ave ra ge inco m e
is i n creasi ng at a faster ra te than its n e i g h b o r ’ s
has a grea ter pote n t ia l for tea rd ow ns .

Tea rd own loca t i o ns a re somewha t p re-
d i c ta ble. First, they o ccur in neighborhoods
w h e re the sta n da rd un i t is a m o ng the sma llest
in the co m m un i t y. De p ressi o n - e ra homes a n d
t h ose from the la te 19 4 0 s to 19 5 0 s a re pa rt i cu-
la r l y vul n e ra ble. The 900- to 1,400-sq u a re - fo o t
h o use is a t r is k b e ca use it is a b o u t ha l f the si ze
o f the ave ra ge home in 2000. A second indica-
tor of vul n e ra bil i t y is the number of sto r i es. Fo r
exa m ple, ra n ch hous es a re vul n e ra ble in an era
when two -sto ry h o m es a re the sta n da rd .

Planners can identify at-risk neighbor-
hoods by first driving around town and then
looking for a gap between neighborhood
house size and zoning district regulations,
using a comparison of average house size and
footprint with the building pad defined by the

the first obje c t i ve for pla n n e rs is to crea te a
p ro cess t ha t a ll ows for “reas o na ble” home
ex pa nsion bu t a lso pres e rves n e i g h b o r h o o d
cha ra c te r. The rea l i t i eso f modern livi ng re q u i re
pla n n i ng effo rt s to ack n ow le d ge and permit t h e
ex pa nsi o ns. Wi t h o u t it, long- term resi d e n t s a n d
p o te n t ia l buye rs may l o o k e ls e w h e re to live. 

I d ea ll y, reg ula t i o nswill a ll ow norma l
neighborhood upg rad es to re tain vi ta l i t y a n d
p re ve n t the infil t ration of the to o - big hous e ,
w h i ch tu r ns the neighborhood over to another
e co n o m i c class. A co m ple te stu d y wo uld look
a t t y p i ca l floor pla ns o f the neighborhood’s
d o m i na n t h o usi ng st y le, ex pl o r i ng va r i o us
ex pa nsion st ra teg i es to provide guida n ce fo r
h o m e ow n e rs. Su ch a stu d y is b est done by a n
a rch i te c t who can un d e rstand and ha n d le floor
plan re visi o ns. The planner and arch i te c t wo uld
then wo r k to gether to eva l u a te the zo n i ng sta n-
da rds. Ma ki ng arch i te c tu ral, lot layout, and
d esign co n ce p t s a va ila ble to the pu bl i c will
e d u ca te both the co m m un i t y and its bu ild e rs. 

If the neighborhood has a tradition of
context-sensitive home additions, planners
can determine if they provide a reasonable
basis on which to draft new regulations. 

Se t b a ck . S e tba cks t ha t a ll ow for a ma jo r
ex pa nsion of bu ild i ng si ze should be re d u ce d .
The goa l is m o d est ex pa nsion, not f ill i ng the
bu ild i ng pad. T h issi m ple and effe c t i ve to ol
wo r ks for exist i ng neighborhoods w h e re homes
a re bu il t to the setba ck line and ha ve si m ila r
g ro und cove ra ge. In su ch cas es, pla n n e rsm ust
add ress bu ild i ng height. For exa m ple, in neigh-
b o r h o o ds with si ng le -sto ry h o us es, room add i-
t i o nsha ppen on the gro und floor, which may
m ean a less d rast i c cu tba ck in the bu ild i ng pad
and a height reduction to ma i n tain the one-sto ry
cha ra c ter of the neighborhood. 

Cape Co d -st y le co nve rsi o ns re q u i re a
t i g h ter setba ck ra nge. For exa m ple, cu r re n t zo n-
i ng might ha ve setba cks p e r m i t t i ng a 7,70 0 -
sq u a re - fo o t h o use on a 10, 0 0 0 -sq u a re - fo o t l o t ,
though the neighborhood has h o m es a ve ra g i ng
1,100 to 1,500 sq u a re fe e t. Re visi ng the set-
ba cks to permit a 3,200-sq u a re - fo o t h o use is
less da ma g i ng to the neighborhood’s cha ra c te r. 

Building Coverage. Building coverage fol-
lows the model of setbacks. Because it regu-
lates ground coverage only, there are no
essential differences between it and setback
as a useful technique for teardown regulation.
Building coverage also requires a height stan-
dard. The choice between setbacks and build-
ing coverage might be determined by the stan-
dard currently in use.
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A late-19th-century working-class
“cottage” now abuts a 10,000-square-
foot single-family home in this gentrifying
Chicago neighborhood.

Proper height and bulk regulations would
have prevented the construction of this
three-story condominium building in
Chicago’s Bungalow Belt.

setbacks. On small lots, teardowns or major
reconstruction (with the same net impact) are
likely anywhere the house footprint is less
than 60 percent of the building pad.

If community officials can identify at-risk
neighborhoods before problems arise, it will
be much easier to find solutions. Regulations
are far easier to revise when they do not cre-
ate a burden for buyers or residents who want
to upgrade a home. 

REGULATING TEARDOWNS
Zo n i ng to ols to reg ula te tea rd ow ns i n clude set-
ba ck, bu ild i ng cove ra ge, floor area ra t i o, height,
and bu ild i ng volume ra t i o. Once a neighbor-
hood is identified as b e i ng at r is k for tea rd ow ns ,



ume as the dominant value. The SVR is a
means of calculating the existing community
character by taking into account both the
building and the landscaping. 

The SVR offers some flexibility in that it
rewards the landowner who preserves existing
trees and plants new ones with more volume.
Landowners who remove existing trees to
make room for expansions are subject to
reduced building volumes. Once teardowns
begin, teardown proponents value regulatory
flexibility. If a community’s character can be
retained, teardown opponents are less likely to
be as adamant.

The precision and flexibility of the SVR
makes it easier to demonstrate the impact of
various options. For example, a family may
want a house with 10-foot ceilings and a 9/12
roof pitch, but the house exceeds the SVR.
The relative impact of different ceiling heights
or roof pitches can be instantly calculated,
making trade-offs between roof, ceilings, and
floor areas easier to understand. Perhaps only
one room needs the higher ceiling, and the
roof pitch can be retained to meet the regula-
tions. Also, adding four 12-foot-high ever-
green trees might avoid resizing one room.

REGULATIONS TO PRESERVE COMMUNITY
CHARACTER 
I d e n t i fyi ng at- r is k n e i g h b o r h o o dsby ca l cula t i ng
the floor area permitted within the setba cks
and co m pa r i ng it with exist i ng and pro p os e d
new homes in resi d e n t ia l d ist r i c t s a ro und the
co m m un i t y a lso helps pla n n e rs d e termine deck
pla ce m e n t and the location of other outd o o r
e le m e n t s when the bu ild i ng pad is full. 

The first step is to do a maximum floor
area calculation based on setbacks and then
compare it to average buildings on the block.
Using old building permits or plans will make
the task much easier.

The second step is to co m pa re ma xi m u m
h e i g h t reg ula t i o ns with wha t a l read y exist s i n
the neighborhood. The diffe re n ce between pos-
si ble and exist i ng heights re p res e n t s a pote n-
t ia l cha ra c ter problem for the neighborhood if
tea rd ow ns o ccu r. If the diffe re n ce is slight, and
unless t h e re are un ique arch i te c tu ra l or histo r i-
ca l cha ra c te r ist i cs i nvol ved, the impa c t f ro m
tea rd ow ns will be minima l. 

The third step is to consider the building
possibilities within the setbacks. For exam-
ple, is there room for decks or other outdoor
accessory structures common to the neigh-
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Floor Area Ratio (FAR). The model here is
similar but requires more care because floor
area is a more precise measure and directly
involves the potential of multiple floors. The
need to consider height is even more critical
because FAR does not distinguish between
ground- and upper-floor expansion. Using FAR
may be a better tool for regulating teardowns
in neighborhoods with a mix of housing
styles, where the homes were built by differ-
ent developers but are similar in size. 

H ei g ht. H e i g h t is an importa n t e le m e n t
in neighborhoods w h e re the number of sto-
r i es and ro o f p i tch es a re defining fea tu res .
D ra ma t i c cha nges in height can be a proble m .
I t is l i ke l y t ha t in neighborhoods with ra n ch ,
Cape Cod, or spl i t- le ve l h o usi ng st y les t h e
ma ximum height esta bl ished by zo n i ng dis-
t r i c t reg ula t i o ns is su bsta n t ia ll y higher tha n
the height o f the exist i ng bu ild i ng sto ck. T h e
sta n da rds s h o uld be amended to resp e c t
exist i ng cha ra c te r. Even in neighborhoods
with two -sto ry h o us es, the origina l h o m es
may ha ve low ro o f p i tch es—5/12, for exa m-
ple. With end ga bles, add i ng 15 fe e t to the
rear of a 24 - fo o t- wide house wo uld ra ise the
ro o f f rom five fe e t to a little more than eight
fe e t. If the re m o d e l i ng invol ved a cha nge in
ro o f p i tch to 9/12, the ro o f h e i g h t wo uld
n ea r l y t r i ple, from five fe e t to more than 14.6
fe e t. W h ile the thre e - fo o t cha nge wo uld be
m e re l y n o t i cea ble, a 9.6 - fo o t cha nge is si m i-
lar to add i ng a sto ry. 

Building Volume Ratio (BVR). BVR is the
most flexible of the regulations because
changes are tracked automatically, forcing the
architect to make trade-offs. In general, BVR is
not recommended as a primary regulatory tool
for teardowns in existing neighborhoods
because it requires detailed explanation and a
change in the regulation format most familiar
to residents. 

The one exception is the co m m un i t y
w h e re histo r i c d e ve l o p m e n t pa t te r ns crea te si g-
n i f i ca n t si ze gradients. For exa m ple, in ma ny
New Eng land sea p o rt tow ns, ca p ta i n ’ s h o us es
t ra nsition quickl y to sma ll, histo r i c Cape Co ds —
a ll within a few bl o cks. W h ile it is p ossi ble to
d i vide the neighborhood into sma ller sections
with ove r lays d esi g na t i ng areas o f va ryi ng
BV Rs, this may resul t in ma pp i ng ba t t les wi t h
h o m e ow n e rswa n t i ng to move the ove r lay
b o un da r i esfor pers o na l gain. T h us, bu ild i ng
volume can be tied to a rad i us a ro und the lot
so ove r lay d ist r i c t l i n esneed not be drawn. 

ADDITIONAL MEASURES
In older neighborhoods with mature trees,
house size is by no means the only determi-
nant of community character. The saplings
planted during the development of older sub-
divisions may now be as tall as 60 feet,
adding to both the economic and aesthetic
value of the neighborhood. Vegetation is
equally important in determining character. A
strict requirement to preserve front-yard vege-
tation will help preserve that character.

Communities with at-risk neighborhoods
have two additional volume measures where
the increase in floor area or BVR is offset by
an increase in landscape volume ratio.

Contextual development is possible. A
new building (to the right) abuts a much
older structure of similar size.

Landscape Volume Ratio (LVR). LVR
measures soft vegetative volume. In mature
residential communities this is as important
as building volume because streets are likely
to be lined with mature trees and the lots cov-
ered with mature landscaping. In many older
neighborhoods landscape volume may be
larger than building volume. A teardown is
likely to result in a loss of mature vegetation.
The LVR provides a means of measuring this
element of neighborhood character.

Site Volume Ratio (SVR). SVR combines
the two volume measures (BVR and LVR) and
is calculated by subtracting the BVR from the
LVR. Thus, a positive SVR indicates a land-
scape volume greater than the building vol-
ume. A negative value indicates building vol-



borhood? If build-out eliminates such ele-
ments, code changes are needed irrespective
of the teardown issue. When developers in
new neighborhoods pack the site, variance
requests come pouring in within a year.

Because teardowns typically occur on
smaller, older lots, simple and conventional
regulations (see subsections below) are better
than complex volume controls because they
require adjustments rather than a new genera-
tion of regulation. If regulations change
slightly—well before the first teardown—resi-
dents and homebuilders will likely not take
issue with them. New regulations will invari-
ably generate greater suspicion than the mod-
ification of old ones. Further, explaining new
concepts to existing residents is challenging
because new regulations always invoke fear.
The exception is when new regulations are
done as part of a comprehensive update of
the code. When new standards are applied
community-wide, and not exclusively to neigh-
borhoods at risk for teardowns, residents feel
less singled out and thus less resistant to
change. 

Se t b a ck a nd Hei g ht. C ha n ces a re, exist i ng
reg ula t i o ns add ress o nl y s e tba ck and height. As
a result, reg ula t i o ns need to be re vised to co n-
form to the neighborhood’s exist i ng hous es —
old homes a re not n e cessa r il y bu il t to thos e
sta n da rds — to keep the new hous es in cha ra c te r
with the neighborhood.

The first step is to determine the bu ild i ng
cove ra ge of exist i ng homes and then to co m-
pa re it to the setba cks in the zo n i ng ord i na n ce .
T h is is b est done with high-quality a e r ia l p h o tos
or GIS da ta pla ci ng the bu ild i ng fo o t p r i n t
d i re c t l y on the lot. Anyone fa m il iar with bu ild i ng
p ra c t i ce can ga u ge height, and a planner and
bu ild i ng insp e c tor can ma ke cl ose dete r m i na-
t i o nswith minima l m easu rements. Be t ter ye t
a re floor pla ns o f t y p i ca l neighborhood un i t s
t ha t a jurisdiction may ha ve on file. 

The second step is to dra ft reg ula t i o ns t ha t
p e r m i t reas o na ble increas es in house si ze so
genuine co m m un i t y i m p rove m e n t s re main pos-
si ble. Home ex pa nsi o ns m ust n o t d est roy co m-
m un i t y cha ra c te r, and there is no model fo r
a pp ro p r ia te ex pa nsion si ze. Provi d i ng a si ze
ra nge and usi ng ima g i ng to ols ( e .g., bu ild - o u t
sce na r i os j u x ta p osi ng photos o f exist i ng un i t s
with pro p osed units) can help resi d e n t s m eas-
u re the ove ra ll e f fe c t o f a cha nge. 

A d j ust i ng setba cks may crea te prob-
le m s for ga ra ges or pa t i os. Fo rtuna te l y, this

is easil y a lle via ted. Most o rd i na n ces ha ve a
section of p e r m i t ted intrusi o ns i n to set-
ba cks, incl u d i ng ch i m n e ys, ro o fs, sta i rs, and
other elements. When increasi ng setba cks
to limit h o use si ze, the impa c t on outd o o r
spa ces or seco n da ry bu ild i ngs is an impor-
ta n t co nsi d e ra t i o n .

I t may be more difficul t to ad j ust h e i g h t
sta n da rds b e ca use it is l i ke l y t ha t exist i ng
h o m es a re su bsta n t ia ll y b e l ow the ma xi m u m
a ll owa ble height p re d i ca ted by the ord i na n ce. 
A common ma ximum height for ma ny co m m u-
n i t i es is 35 fe e t. Ra n ch hous es bu il t in the
19 5 0 s sca rce l y a pp roa ch 20 fe e t. Cape Co ds
and spl i t- and tri-le ve ls a lso ha ve heights
su bsta n t ia ll y l ower than 35 fe e t. A height
reduction in su ch neighborhoods l i m i t s t h e
p ossi ble detrimenta l i m pa c t o f tea rd ow ns .
Even in neighborhoods with two -sto ry

element is the purpose statement for the over-
lay district. The purpose of the overlay is to
protect the character of the existing neighbor-
hood, which was built to a standard substan-
tially lower than the one permitted by the dis-
trict standards. In effect, the neighborhood is
over-zoned because out-of-scale buildings are
permitted. Planners can explain to citizens
that the neighborhood is different in character
than areas built to the district standards, and
that the overlay’s reduced bulk standards are
needed to preserve character. The overlay des-
ignation offers what other districts do not: pre-
serving lot size and limiting homes to a com-
patible size. Creating a new zoning category
simply clutters the ordinance. The uses in the
district will not change. Bulk standards for the
overlay add only a line to a table in the code
for bulk and lot standards. 

N ei g h b orhood Co nse r vation Dist ri c ts .
Neighborhood co ns e rvation dist r i c t s a re va r ia-
t i o nso f ove r lay d istricts. T h e y a ppl y add i t i o na l
s e tba ck, floor area, or height sta n da rds for neigh-
b o r h o o ds bu il t we ll b e l ow the ma ximum inte nsi t y
o f the zo n i ng dist r i c t. T h ese are areas w h e re the
cha ra c ter wo uld be da ma ged or dest royed by
h o m esbu il t to the ma ximum sta n da rds o f t h e
d ist r i c t. Su ch dist r i c t d esi g nation is a lso us e ful
w h e re the zo n i ng has cha nged over the yea rs s o
t ha t l o t s bu il t under the old zo n i ng became non-
co n fo r m i ng under the new reg ula t i o ns. 

D ow n zo n i ng . D ow nzo n i ng is n e cessa ry i n
ma ny older ci t i esand some older su bu r bs .
M il wa u kee and Chica go un d e rwe n t co m p re h e n-
si ve re zo n i ng in re ce n t yea rs. T h ose ci t i es fo un d
bl o cks or sections o f n e i g h b o r h o o dszoned fa r
m o re inte nsi ve l y t han was n e cessa ry g i ven the
exist i ng bu ild i ng sto ck. Su bu r ban la n d ow n e rs
o ften opp ose dow nzo n i ng, bu t in ci t i es, pro te c t-
i ng the cha ra c ter of an exist i ng neighborhood of
si m ilar bu ild i ngs is l i ke l y to garner su pp o rt.

Waiting Period. This approach gets to the
heart of the teardown phenomenon—the eco-
nomic conditions that create it. In Lake Forest,
Illinois, an old and affluent Chicago rail sub-
urb, most new housing and much old housing
is very large, but a portion of the town dating
back to its earliest period contains small lots
with modest homes. Though many are pro-
tected by a historic district designation, some
were prime candidates for teardowns. 

Lake Forest’s code requires a two-year
waiting period if a demolition permit is
refused. The prospect of a two-year delay
before tearing down a recently purchased
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The public process at work in a suburban
community inundated with teardowns.

h o us es, ro o f h e i g h t s may be we ll b e l ow 35
fe e t due to sha ll ower ro o f p i tch es t han thos e
cu r re n t l y p o pula r.

B u i l d i ng Cove rage and Floor A rea Ratio
( FA R ) . I f co m m un i t i esha ve sta n da rds for bu ild i ng
cove ra ge and FAR, limiting home si ze on tea r-
d own si tes can be acco m pl ished by ad j ust i ng the
ge n e ra l o rd i na n ce sta n da rd. If a co m m un i t y is
go i ng to use bu ild i ng cove ra ge and FAR with set-
ba ck and height sta n da rds, a ca re ful stu d y o f
exist i ng hous es can determine all owa ble
cha nges, incl u d i ng increas es to the sta n da rds. 

Overlay Districts. Overlay districts keep
replacement houses in character with neigh-
boring properties, permitting the protection of
a wide variety of neighborhoods. Once neigh-
borhood standards are identified, the critical



The United States Supreme Court has over-
turned a 25-year-old ruling on what constitu-
tional test should be applied in determining a
taking, narrowing the grounds for landowner
challenges.

In the case, L i ngle v. Ch ev ro n, decided in
May, the Co u rt, in a una n i m o usopinion writte n
by J ust i ce S a n d ra Day O ’ Co n n o r, aba n d o n e d
the long-sta n d i ng two - p ro ng ta ki ngs test o f i t s
1980 decision, A g i nsv. Ci t y of Tibu ro n. T h e
A g i ns Co u rt had held tha t a ppl i cation of a ge n-

o f a reg ulation to su bsta n t ia ll y ad va n ce a gov-
e r n m e n t obje c t i ve is re le va n t to tha t i n q u i ry.

L a n d - use atto r n e ys and law and pla n n i ng
p ro fess o rs co n ta c ted by Zo n i ng Pra c t i ce
ex p ressed mixed vi e wsa b o u t the rul i ng .
P ro fessor Daniel R. Ma n d e l ke r, FA I C P, of t h e
Was h i ngton Unive rsi t y S ch o ol o f L aw decla re d
t ha t L i ng l e is “one more step towa rd the end of
the pro p e rt y r i g h t s e ra in ta ki ngs law.” He pre-
d i c ted tha t “ i f ta ki ngs based on pa rt ia l e co n o m i c
l oss will be few and far between, then ta ki ngs law
will ha ve a diminished role in zo n i ng litigation.” 

Nancy Stroud, AICP, a partner with the
law firm of Weiss Serota Helfman Pastoriza
Cole & Boniske in Fort Lauderdale, Florida,
commented that land-use challenges under a
substantive due process theory have “been
very difficult for plaintiffs to win in the last
several decades, especially in certain federal
circuits that require that the government
action ‘shock the conscience’ of the court or

NEWS BRIEFS
L I N G L E

B y Stu a r t Meck, FA I C P

building, and then subsequent delay in get-
ting approval, gives the city great negotiating
strength to get architects to comply with its
concerns about the future new building. The
city has had regulations addressing the too-
big house for many years.

CONCLUSION
A ma jor cha lle nge to new and old co m m un i-
t i es a cross the nation is to ma i n tain the
cha ra c ter of the co m m un i t y or neighbor-
hood. Tea rd ow ns a re la rge l y l i n ked to an
ove r h ea ted eco n o m i c condition tha t ca n
render a neighborhood obs ole te. Co m m u-
n i t i es with sma ll h o us es and cha r m i ng
n e i g h b o r h o o ds can antici pa te this p roble m .
P la n n i ng can provide a way to upg rad e
exist i ng homes wi t h o u t tea rd ow ns t ha t
to ta ll y a l ter the neighborhood’s cha ra c te r,
bu t the time to act is b e fo re eco n o m i c co n-
d i t i o ns crea te a demand for those tea r-
d ow ns. The to 0 ls d escribed in this issue of
Zo n i ng Pra c t i ce will help you ach i e ve tha t
end. 

A packet of information on zoning
options for teardowns is available to Zoning
Practice subscribers by contacting Michael
Davidson, editor, Zoning Practice, at the
American Planning Association, 122 South
Michigan Avenue, Suite 1600, Chicago, IL
6 0 6 03, or by s e n d i ng an e-ma il to mda vi ds o n @
planning.org.
Lane Kendig is a consultant and a nationally
recognized expert in the development of zon-
ing and subdivision strategies.

e ra l zo n i ng law to a pa rt i cular pro p e rt y resul t s
in a ta ki ng if the ord i na n ce does n o t “ su bsta n-
t ia ll y ad va n ce leg i t i ma te sta te inte rest s . . . or
d e n i es an owner eco n o m i ca ll y via ble use of i t s
p ro p e rt y.” A ta ki ngs claim co uld be bro u g h t
under either pro ng .

Reconsidering the Agins rule, the Court
said that the “substantially advances” lan-
guage is not an appropriate test for determin-
ing a taking because “it prescribes an inquiry
in the nature of due process”—whether a reg-
ulation fails to serve any legitimate govern-
mental objective because it was arbitrary or
irrational. The Agins language, the Court
said, was “regrettably imprecise” and
resulted in an ambiguous overlap between
takings and due process claims. An addi-
tional problem was the practical problem of
requiring courts to “scrutinize the efficacy of
a vast array of state and federal regulations—
a task for which courts are not well suited.”

The A g i ns la ng u a ge, the Co u rt said, was

“ reg re t ta bl y i m p re cise” and resul ted in an ambi g u o us

ove r lap between ta ki ngs and due pro cess cla i m s .

Lingle was not a land-use case. Instead,
it involved an attack on the constitutionality of
a Hawaii statute that limited the rent that oil
companies may charge dealers leasing com-
pany-owned stations. The statute’s purpose
was to prevent concentration of the retail
gasoline market and the potential for high
prices for consumers by maintaining the via-
bility of independent lessee-dealers. 

C h e v ro n ’ s co m pla i n t i n cluded a ta ki ngs
claim tha t the sta tu te did not su bsta n t ia ll y
ad va n ce the sta te ’ s ass e rted inte rest in co n-
t roll i ng re ta il gas p r i ces. Tr ia l e vi d e n ce fa iled to
d e m o nst ra te that, even if the re n t cap did
re d u ce less e e - d ea le r ’ s costs, they wo uld not
pass on sa vi ngs to co nsu m e rs and it was l i ke l y
t ha t the re n t cap wo uld disco u ra ge oil co m pa-
n i es f rom bu ild i ng new sta t i o ns for leas e .
A ppl yi ng the first p ro ng of the A g i ns test, a
fe d e ra l d ist r i c t co u rt had held the sta tu te co n-
st i tu ted an un co m p e nsa ted ta ki ng, and the
Ninth Ci rcu i t Co u rt o f A pp ea ls a f f i r m e d .

J ust i ce Anthony Ke n n e d y f iled a co n cu r-
r i ng opinion in which he emphasi zed tha t
L i ng l e “ d o esn o t fo re cl ose the possi bil i t y t ha t
a reg ulation might be so arbi t ra ryor irra t i o na l
as to vi ola te due pro cess,” and tha t the fa il u re

that limit such claims to those involving leg-
islative (versus administrative or quasi-judi-
cial) actions.”  The analysis in Lingle, said
Stroud, a member of APA’s Amicus Curiae
Committee, “confirms the folly of using the
substantive due process clause to interfere
with legislative decisions in the regulatory
field. I would look instead to more litigation
based on the equal protection clause, or even
the First Amendment, with claims based on
alleged discriminatory motive because of the
plaintiff’s exercise of political speech or based
on other improper motives.”

Ed wa rd Sull i van, a pa rtner with the law
firm of Ga rve y S ch u b e rt and Ba rer in Po rt la n d ,
Oregon, and a member of A PA ’ s A m i cus Cu r ia e
Co m m i t tee, ca lled Ling le “a si g n i f i ca n t cas e
w h i ch cla r i f i es ta ki ngs law co nsi d e ra bl y. No
l o nger will la n d ow n e rs be able to threa ten sta te
or loca l gove r n m e n t s with a cost l y ba t t le of
ex p e rt s over whether a reg ulation is e f fe c t i ve in
m e e t i ng its sta ted pu r p os es as a ta ki ng issu e . ”

“In ta ki ng away A g i ns’ ‘su bsta n t ia ll y
ad va n ces’ pro ng as a sta n d -alone ta ki ngs test
t ha t had inad ve rte n t l y ‘ fo und its way i n to our
case law,’” says B r ian W. Bla ess e r, a pa rtner wi t h
Robi nson & Cole in Boston. “The Su p reme Co u rt
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has p e r ha ps added a measu re of st re ngth to tha t
‘ d il u ted co nst i tu t i o na l cla use’ known as su bsta n-
t i ve due pro cess.” Bu t B la esser added tha t su b-
sta n t i ve due pro cess cla i m s a re not eas y to bring
b e ca use of another test t ha t fe d e ra l co u rt s
e m pl oy: “This test, derived from an e m pl oy m e nt
law case, sta tes t ha t b e fo re a co u rt may rea ch
the alleged su bsta n t i ve due pro cess vi olation, a
la n d owner denied an app rova l m ust f i rst p rove a
leg i t i ma te claim of ‘ e n t i t lement’ to tha t a pp rova l
so as to esta bl ish a pro te c ted pro p e rt y i n te rest.
T h istest has crea ted an almost i nsu r m o un ta ble
t h res h old for pla i n t i f fs w h e n e ver la n d - us e
a pp rova ls a re deemed discre t i o na ry. Until t h e
Su p reme Co u rt cla r i f i es or elimina tes t h is test ,
su bsta n t i ve due pro cess will n e ver opera te at full
st re ngth as a re m e d y for arbi t ra ry or irra t i o na l
reg ulation by gove r n m e n t. ”

What remains to be seen, says Alan
Weinstein, professor of law at Cleveland State
University, “is whether Lingle will apply a
brake to state courts, such as those in Ohio,
which all too often second-guess the substan-
tive correctness of local government’s land-
use policies in ‘as applied’ challenges. While
there must still be some room for such chal-
lenges in states like Ohio, where legislative
land-use decisions can be, and routinely are,
overturned by popular referendum, hopefully,
Lingle has sent a clear signal that courts
should defer to the legislative policy judg-
ments embodied in land-use regulations.”

J esse J. Richa rdson Jr., an ass o cia te pro-
fessor in Urban Affa i rsand Pla n n i ng at Vi rg i n ia
Te ch in Bla cksbu rg, believes t ha t L i ng l e’ s i m pl i-
ca t i o ns “ will be slim to none. The case may
fo re te ll o f added va l i d i t y o f su bsta n t i ve due
p ro cess claims, bu t su bsta n t i ve due pro cess
has been sl ow l y ga i n i ng steam for yea rs n ow.” 

Ben Ock n e r, an atto r n e y with Be r ns ,
O ckner & Gre e n b e rger in Cle ve land, Oh i o, co n-
te n ds t ha t L i ng l e “ s h o uld not ha ve a si g n i f i ca n t
i m pa c t on ta ki ngs cla i m s a r isi ng from a ci t y ’ s
un co nst i tu t i o na l a ppl i cation of zo n i ng reg ula-
t i o nsto a pa rt i cular pro p e rt y. W h e re a co u rt
d e te r m i n es t ha t the pro h i bition of a pro p e rt y
ow n e r ’ s p ro p osed use of p ro p e rt y fa ils to su b-
sta n t ia ll y ad va n ce a leg i t i ma te gove r n m e n ta l
i n te rest (a ‘su bsta n t i ve due pro cess ta ki ng ’ ) ,
the co u rt will be ha rd - p ressed to determine tha t
the pro p e rt y owner did not ha ve a reas o na ble
i nvest m e n t- ba cked ex p e c tation in pu rsu i ng tha t
use of the pro p e rt y.” Ockner quest i o ns w h e t h e r
the Co u rt ’ s co m m e n t s in L i ng l e rega rd i ng the
p roper sta n da rd of re view by t r ia l co u rt s in fa cia l

co nst i tu t i o na l cha lle nges o f m un i ci pa l o rd i-
na n ces will ca use co n fusion over the pro p e r
sta n da rd of re view in applied co nst i tu t i o na l
cha lle nges. “Now h e re in L i ng l e d o es the Co u rt
d i f fe re n t ia te between the two sta n da rds o f
re vi e w, and it may n o t be clear tha t L i ng l e was a
fa cia l cha lle nge, as was Euclid v. Ambl e r R eal t y
Co m p a ny [the 1926 U.S. Su p reme Co u rt d e ci-
sion tha t f i rst u p h e ld the co nst i tu t i o na l i t y o f
zo n i ng] upon which the Co u rt relied. It is clea r
f rom Eu clid tha t zo n i ng reg ula t i o nsw h i ch are
co nst i tu t i o na l on their fa ce may be un co nst i tu-
t i o na l as a pplied to sp e ci f i c p ro p e rt y under ce r-
tain ci rcu m sta n ces, and tha t a heightened le ve l
o f scr u t i ny is re q u i red in an applied cha lle nge . ”

M i cha e l Be rge r, a pa rtner with Ma na t t ,
P h e l ps & Phill i psin Los A nge les, who has
a rgued seve ra l ma jor ta ki ngs cas es b e fo re the
Su p reme Co u rt, is a lso co n cerned about t h e
sta n da rd of re view of gove r n m e n t action on
due pro cess g ro un ds in the post-L i ng l e e nvi-
ro n m e n t. “If the sta n da rd is an ‘any t h i ng go es , ’
or an affirma n ce if a ny ra t i o na le can be co n-
j u red by a co u rt a fter the fa c t to su pp o rt t h e
reg ulation, then the gove r n m e n t will b e n e f i t
f rom a la iss e z- fa i re type of re vi e w.” Like Nancy
S t roud, he notes t ha t some fe d e ra l co u rt s o f
a pp ea l ha ve ad o p ted a “shocks the co n-
sci e n ce” test for due pro cess vi ola t i o ns, draw-
i ng from ex t reme pol i ce misco n d u c t cas es t ha t
i nvol ve invol un ta ry sto ma ch pu m p i ng and
h i g h -speed chas es t h rough resi d e n t ia l a reas .
“ Bu t is t ha t w ha t will, or should, ha ppen in
land reg ulation cas es?” Be rger as ks. “Give n
t ha t the la n d - use pro cess t y p i ca ll y i nvol ves
le ngt hy stu d i es and mul t i ple pu bl i c h ea r i ngs
and decisi o ns, a more apt m o d e l wo uld exa m-
ine the decision and judge it a ga i nst t h e
Co nst i tution on a less ‘ s h o cki ng’ le ve l. ”

Co n cerned about h ow the decision might
i m pa c t the pla n n i ng pro fession, as we ll as sta te
and loca l governments, the APA Amicus Cu r ia e
Co m m i t tee filed an amicus b r i e f d ra fted by
P ro fessor Tom Rob e rt s o f Wa ke Fo rest U n i ve rsi t y
L aw S ch o ol and Ed wa rd Sull i van.  APA urged the
co u rt to je t t ison the “su bsta n t ia ll y ad va n ces ”
test and argued tha t co u rt s s h o uld not su bst i-
tu te their vi e wso f the wisdom or effica c y o f
sta te eco n o m i c leg islation under the guise of
the Ta ki ngs Cla use.  APA ’ s b r i e f p o i n ted out, in
pa rt, tha t “[t]he question of the va l i d i t y o f gov-
e r n m e n ta l action is n o t a pa rt o f the ta ki ngs
i n q u i ry, and it o u g h t n o t b e come so based on
the histo r i ca l co n fusion between due pro cess
and ta ki ngs.  The adoption of leg islation, pa rt i c-

ula r l y a t the loca l gove r n m e n t le vel, aided by
the pla n n i ng pro cess, invol ves the pa rt i ci pa t i o n
o f a ll s eg m e n t s o f the co m m un i t y wo r ki ng to
define the pu bl i c i n te rest. All owi ng judges to
s e cond guess leg islation will undermine the
pu bl i c ’ s role in the democra t i c p ro cess. Inte r-
m e d ia te judicia l scr u t i ny is neither needed nor
j ustified to pro te c t t h ose who are we ll re p re-
s e n ted in leg isla t i ve ha lls . ”
Stuart Meck, FAICP, is a senior research fellow
in APA’s research department.

Editor’s Note: Zoning Practice will cover the
entire recent series of four U.S. Supreme
Court cases (Kelo v. City of New London, San
Remo Hotel v. City and County of San
Francisco, Lingle v. Chevon, and City of
Rancho Palos Verdes v. Abrams) in the August
issue, addressing various aspects of land-use
planning in an article by Lora Lucero, a land-
use attorney in New Mexico and the former
and current interim editor of Planning &
Environmental Law.

Cover photo by Michael Davidson. Photo
shows the changes in density in a former
working-class Chicago neighborhood.
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