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Reducing Bias on Zoning Boards

By Jerry L. Anderson and Erin Sass Eastman

In most American cities, citizen boards have substantial power over zoning and planning.

A body called the board of zoning adjustment,
or something similar, typically decides appli-
cations for variances and special permits.
Another group, usually called a planning and
zoning commission, approves subdivision
plats and makes recommendations regarding
zoning amendments to the city council.

These bodies, here collectively referred
to as “zoning boards,” can affect one’s life in
profound ways. It is the zoning board that
decides whether your next-door neighbor can
build a 10-foot fence or that recommends
allowing a Wal-Mart across the street. It is the
zoning board that decides whether you can
build an addition onto your house. A zoning
board decision may allow high-rise apart-
ments for low-income residents to be built in
your neighborhood, or allow a boarded-up
drug house next door to be turned into a com-
munity center. These decisions may not be
matters of life or death, but they can pro-
foundly affect both quality of life and value of
property. Even in cases where final authority
lies with the city council, the zoning board
recommendation carries great weight.

Who should be making these decisions?
Despite the importance of these boards, rela-
tively little attention has been focused on
ensuring that they are balanced and fair. The
mayor or the city council typically appoints
board members. The appointments are subject
to few, if any, restrictions. Often, those who
have the largest interest in development activ-
ity are the most eager to serve. Although these
individuals lend desirable expertise to the
enterprise, the failure to appoint a cross sec-
tion of interests may result in a biased board.

The preconceived interests of board
members can be influential. At one zoning
board meeting a few years ago, neighbors
complained about the height of a fence a man
had begun building in his backyard. The pho-
tos showed a nice, straight, wood-slat fence.

The fence builder asked for a height variance.
One zoning board member gave his opinion:
“I’'ve been a contractor all my life, and this is a
poor-quality fence.” With that, the board
voted not to give the variance—without any
discussion of the height of the fence at all.
This story illustrates the subjective nature
of many zoning board decisions. A board
stacked with contractors, realtors, developers,

IS THERE BIAS?

THE RESULTS OF TWO STUDIES

Although many people perceive that zoning
boards are biased, very little research exists
on the composition of these groups. In two
recent studies, we first set out to determine
whether zoning boards fairly represented a
cross section of the community, and second,
whether legal controls on board appointments

® Development sprawls onto the prairie in West Des Moines, lowa. In 2003, the city’s plan and
zoning commission consisted of an architect, a construction manager, the president of an
irrigation company, a developer, a landscape architect, an attorney, and a “homemaker.”

attorneys, and bankers may reach different
conclusions than a board populated with
schoolteachers and laborers. Bias can arise in
many ways, either for or against a particular
project. A realtor may be biased toward devel-
opment of a subdivision, so he can sell the
houses in it. A developer, on the other hand,
may be biased against a new development
because she fears the competition. According
to Patricia Salkin, director of the Governmental
Law Center at Albany Law School, ethical
issues, including the perception of bias

and conflicts of interest, “halve] left many
municipalities with a lack of civic interest for
service on these boards, and the publicity
tarnishes the delicate balance of public trust
and integrity in government that those in the
public service strive hard to maintain.”

might result in boards with less potential for
bias. In 2003, we surveyed lowa zoning
boards and found that they were dominated
by white-collar professionals, and that a large
percentage of board members had some
direct or indirect interest in zoning matters.
In 2004, a follow-up study of Oregon zoning
boards set out to determine whether that
state’s stricter laws on board appointments
helped create boards representing a broader
spectrum of the community. An analysis of
both studies follows.

The lowa Study. In 2003, we conducted
a survey of lowa’s boards of zoning adjustment
and planning and zoning commissions. Our
survey, sent to all lowa cities with populations
of more than 1,000, asked about the occupa-
tions of board members and whether or not the
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boards had conflict of interest rules to deter-
mine whether lowa zoning boards fairly repre-
sent a cross section of the community. We also
attempted to determine whether, based on the
occupations of zoning board members, one
could discern a systemic slant toward develop-
ment interests.

The most significant finding of our sur-
vey was that zoning boards are dominated by
members in professional or managerial occu-
pations. However, the results vary widely by
the size of the community. While small towns
have a fairly representative board makeup,
blue-collar citizens are dramatically underrep-
resented in larger cities. In addition, we con-
cluded that the majority of those sitting on
zoning boards stand to benefit, either directly
or indirectly, from development.

No matter how one looks at the results
of the survey, white-collar professionals
(including those in professional, technical,
and managerial positions) are highly over-
represented on zoning boards. While only
about a third of lowa’s workforce consists of
white-collar professionals, our survey showed
that about 54 to 61 percent of zoning board
members had white-collar professional jobs.
Our survey also showed that in larger cities
white-collar professionals comprise a larger
part of zoning and planning boards. In the
largest cities, 74 to 8o percent of board mem-
bers were drawn from the white-collar occu-
pational class. These results are set out in
Tables 1 and 2.

Some gravitation toward white-collar
board members may be inevitable. Those citi-
zens may be more used to the public arena
and may have more flexible schedules that
allow them to participate. They may also be

TABLE 1: OCCUPATIONS OF BZA MEMBERS BY CITY SIZE (PERCENTAGE)

Total 1,000— 2,500— 5,000-| 10,000-| 25,000+
2,499 4,999 9,999 24,999

Professional/Technical/ 54 41 58 64 70 74
Managerial

Clerical/Sales 17 22 10 21 8 13
Service 7 8 8 3 6 3
Agricultural 4 4 6 4 3 o
Labor/Processing/ 17 25 18 8 13 10
Trades

TABLE 2: OCCUPATIONS OF P&Z MEMBERS BY CITY SIZE (PERCENTAGE)

Total 1,000— 2,500— 5,000-| 10,000-| 25,000+
2,499 4,999 9,999 24,999

Professional/Technical/ 61 50 65 64 75 81
Managerial

Clerical/Sales 16 17 14 22 13 8
Service 6 8 5 6 6 4
Agricultural 3 4 4 4 1 1
Labor/Processing/ 13 22 12 5 5 7
Trades

more likely to express an interest in serving.
Nevertheless, overrepresentation of one occu-
pational class may skew the board’s decision
making. Robert Walker pointed out this danger
in his 1937 study of zoning boards in large
cities. He found that almost 85 percent of
board members came from the white-collar
group, which he found disturbing. He thought

that those members, because of their status
and ties in the community, might be reluctant
to alienate business associates by ruling
against them. He also felt that they might tend
to consistently favor economic expansion and
development, as opposed to “the citizen point
of view.” Despite these concerns, the lowa
survey indicates that board composition
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has changed very little since Walker’s survey
in the 1930s.

The lowa survey also looked at whether
board members’ occupations had a pro-devel-
opment slant. We assumed, for example, that
developers, realtors, architects, construction
company employees, abstractors, appraisers,
contractors, and construction engineers
would favor increased development because
of its direct impact on their occupations.

The survey found that these direct-influence
occupations accounted for 30 percent of the
zoning board members. Other occupations,
such as motel operators or hardware store
owners, could be said to be indirectly affected
by development. When those “indirect-bias”

TABLE 4: OCCUPATIONS OF OREGON ZONING BOARD MEMBERS

Occupations Total 1,000— 2,500- 5,000-| 10,000-| 25,000+
2,499 4,999 9,999 24,999
Professional/Technical/ 75 68 83 65 78 91
Managerial
Clerical/Sales 6 6 5 8 10 3
Service 8 7 10 13 7 4
Agricultural 1 2 o 2 o o
Labor/Processing/ 7 10 12 8 5 3
Trades
Unemployed/ 3 7 3 3 o] o)
Housespouse

TABLE 3: PRO-DEVELOPMENT BIAS (PERCENTAGE)

Type of Influence BZA P&Z Commissions
DIRECT

(architects, developers) 30 30
INDIRECT

(motel owners, lumberyard owners) 16 20

NO BIAS

(teachers, factory workers) 54 50

@ Monotonous suburban townhouses. Can a zoning board comprised of “pro-development
types, which may include architects, developers, realtors, and the like, make biased
decisions that lead to sprawling development patterns?
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occupations are taken into consideration,

the percentage of board members with a pro-
development bias rises to about half. The data
are set out in Table 3.

While the data suggest that, overall, the
majority of zoning board members do not have
occupations directly affected by development,
some individual boards are dominated by
these interests. In West Des Moines, a city
faced with significant sprawl issues, the plan
and zoning commission included an architect,
a construction manager, the president of an
irrigation company, a developer, a landscape
architect, and an attorney. Only one member
of the board could be said to be without a
pro-development bias: a homemaker. In
some cases, however, homemakers may be
married to developers. Another city’s planning
and zoning commission was stacked with
a real estate agent, a developer, a banker, and
a landscape contractor. Moreover, even on
boards with less than a majority of “biased”
members, those with direct interests may
have disproportionate influence on board
decisions.

The Oregon Study. Most states place no
restrictions on who is appointed to zoning
boards. A few have minimal restrictions, such
as lowa’s law that says that the majority of
planning commissions may not be made up of
those engaged in buying and selling real
estate. Oregon is known for its comprehensive
control of planning at the state level and has
a more restrictive control on board appoint-
ments. First, in an effort to achieve better occu-
pational diversity, it prohibits more than two
members from any one kind of occupation.
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TABLE 5: POTENTIAL PRO-DEVELOPMENT BIAS
ON OREGON P&Z COMMISSIONS

Type of Interest Percentage
Direct 24
Indirect 17
No Bias 59

Second, to avoid pro-development bias, it
allows only two members to be engaged in
buying, selling, or developing real estate (or to
have recently been in that field).

A follow-up zoning bias study of Oregon
set out to determine whether these restric-
tions resulted in better board composition.
The results of the study are shown in Tables 4
and 5. The authors concluded that the occupa-
tional restrictions did not result in a reduction
of white-collar overrepresentation. The overall
percentage of professionals on Oregon zoning
boards, in fact, is almost identical to that in
lowa, and again, the skew is more pro-
nounced in larger cities, reaching 91 percent
in cities with populations over 25,000.

Oregon’s more stringent restriction on
occupations related to development, however,
did seem to have some effect, albeit modest.
As Table 5 shows, the percentage of
appointees with a direct interest in develop-
ment activity dropped to about a quarter,
while those with no bias rose to almost 60
percent. The Oregon law also seemed to
reduce the number of boards dominated by
members with development interests.

Nevertheless, we still identified several
Oregon boards whose composition seemed
problematic. The best illustration of the
Oregon law’s failure to eliminate occupational
bias might be City #139. The city’s zoning
commission is composed of:
® Real estate agent
e Planner (engineering firm)

e Landscape architect

® Appraiser

e Architect (retired)

e Motel manager

e Small business owner

Every member of this board has at least
an indirect occupational bias in favor of devel-
opment. The first four members listed are
directly involved in development activity,
which may color their decisions. Preservation
of open space, for example, would not provide

additional business for the landscape archi-
tect, the appraiser, the engineer, or the real
estate agent. The architect, who would other-
wise be in the direct bias category, is retired,
but may retain connections and be influenced
by his or her previous occupation. Finally, both
the motel manager and the small business
owner would be likely to favor growth, which
would provide them additional customers.
Moreover, every single commission member is
drawn from the professional, managerial, and
technical class. If this were an economic devel-
opment committee or a chamber of commerce,
this occupational composition would be desir-
able, but for a body that is supposed to be

ruling neutrally on zoning changes and special
permit requests, a more balanced occupa-
tional mix would be preferable.

This unbalanced board may not violate
Oregon’s composition restrictions, however,
because the law only limits the appointment
of those “buying, selling, or developing”
real estate. Occupations with substantial
development connections, such as appraisers,
landscapers, or even contractors, do not
fall into the restricted category. Thus, while
Oregon’s law helps to reduce self-interest
on zoning boards, we recommend the next
section’s modifications to better achieve
that purpose.

@ Many development and land-use issues
come before ZBAs. Among them are vari-
ances for setback, parking allowances,
and adaptive reuse (which may include
rezoning). To make use of historic but
increasingly obsolete homes in the residen-
tial district adjacent to downtown, this
aging industrial community on the shores
of Lake Michigan created a residential-
office district. (top) Obsolete as residential
uses, these structures now function as law
offices and insurance agencies, complete
with signage. (middle) A parking lot for
nearby “residential offices.” Many properties
in the district are still occupied by home-
owners. (bottom) The decision to allow this
structure to be placed at the rear of the
property with the parking up front destroys
the block’s cohesiveness.
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STEPS TO IMPROVE

ZONING BOARD COMPOSITION

We start from the premise that appointing

a broader cross section of the community
will better represent the interests of all seg-
ments of society. Blue-collar workers, for
example, may be less concerned about eco-
nomic development and more concerned
about the impacts of low-income neighbor-
hoods. Second, we believe that boards should
not be dominated by those with significant
connections to development activity. There
are several measures that could help achieve
better zoning board representation.

Statute or Ordinance Restricting
Appointments. Oregon has attempted to
achieve a more diverse board by prohibiting
more than two members from the same
occupational type. Because the term “occupa-
tional type” is not defined, however, it does
not prevent the overrepresentation of white-
collar professionals. It may be difficult to
achieve this goal of occupational diversity by
statutory mandate. For example, a statute
requiring at least one board member from a
labor occupation and one from a service occu-
pation might eliminate otherwise desirable
board members or be difficult to fulfill in small
cities with low populations in those cate-
gories. Some states, such as Michigan and
Idaho, have a general admonition that boards
should include a broad representation of
interests. Although difficult to enforce, such
a mandate would help encourage diverse
appointments. We also recommend that city
officials who appoint zoning board members
be made aware of the benefits of board
diversity, and that courts recognize that non-
diverse boards may not be entitled to the
degree of deference normally accorded.

A statute or ordinance can also prevent
zoning board domination by development
interests. A statute could, for example, pro-
hibit appointing more than one-third of a
board from those whose occupations are
identified as directly affected by development.
Unlike the Oregon statute, the restricted occu-
pations should include not only real estate
agents and developers, but also lenders,
appraisers, landscapers, contractors, con-
struction company employees, and real estate
lawyers. The category could be broadly
defined to restrict membership “of those
whose occupations may be significantly
impacted by development activity.”

Michael Davidson

Strong Conflict of Interest Law. Another
approach is to enact a conflict of interest pro-
vision, which requires board members to refrain
from participating in matters in which they have
a direct or indirect interest. State laws regulating
zoning board conflicts are rare and those that
do exist fail to specify what interests are dis-
qualifying. Some cities have adopted their own
conflict rules or policies, with varying effective-
ness. The vast majority of cities, however,
operate without any explicit conflict regula-
tions. We recommend that a city adopt a
conflicts statute that is broad enough to cover
even indirect interests, and is specific enough
to guide board members’ decisions on recusal.

A model conflict of interest statute
should address the most common aspects of
conflicts of interest: (1) Personal interests that
are directly or indirectly tied to the zoning deci-
sion; (2) financial interests that are directly or
indirectly tied to the zoning decision; (3) asso-
ciational ties, familial relationships, friend-
ships, employment, or previous business deal-
ings; and (4) prejudgment of the issues.
Unless conflicts of interest are well defined,
the statute will provide little guidance to board

members and force parties to rely on court
interpretation to give the statute meaning.
Case law shows that a court’s definition of a
conflict can be difficult to predict.

For example, a conflict rule should not
simply state that financial interests are a
conflict. It should define what constitutes a
financial interest. It should also explain what
must be done if there is a conflict. We recom-
mend that a zoning board member with a
conflict not be allowed to participate in the
decision in any form, because even non-voting
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@ More potential development quandaries for the zoning board. (left) Residential teardown in
Chicago’s Edgewater neighborhood, six miles north of the Loop. The single-family home
is a vestige of a less dense, more affordable past in this gentrifying area. Each of the three
condos in the new “three-flat” sold for nearly $400,000. A recent downzoning in the neighbor-
hood should prevent future height and bulk violations. (right bottom) A small Victorian house
with 21st-century extension. Many communities require such projects to go before the ZBA.
(right top) Another home extension. Communities should be mindful that additions can help
owners of old homes meet modern housing needs. The question is, at what point does the
addition destroy the integrity of the structure?
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A board stacked with
contractors, realtors,
developers, attorneys,
and bankers may reach
different conclusions
than a board populated
with schoolteachers
and laborers.

participation may unduly influence fellow
board members.

Reaching all “indirect” interests in a par-
ticular project may be difficult. Perhaps the
landscape architect is without a stake in the
project before the board but may want to do
business later with the developer making the
proposal. A statute broad enough to reach
such an interest, however, may result in too
many recusals. The problem illustrates why it
is important not to appoint too many individu-
als involved in development activity.

Education. The most simple way to deal
with bias is through education. Board mem-
bers should be trained to recognize and avoid
conflicts and learn the importance of impar-
tiality. This training could be supported by

state grants, especially to assist smaller cities.

At the very least, a brochure or document
which sets forth the conflict of interest policy
and the importance of avoiding the appear-
ance of impropriety, along with examples of
impermissible conflicts, can be used. Mayors

RESOURCES:

and city councils, which appoint board
members, should be educated regarding the
benefits of appointing a broad cross section
of the community to zoning boards. They
should recognize the danger of appointing too
many of those who may be directly or indi-
rectly pro-development.

Other Options. Some options for control-
ling zoning board bias would require modifying
the way zoning works. For example, the city
council could curtail board discretion by
adopting more stringent guidelines. Early
zoning theory assumed that departures from
the comprehensive plan would be infrequent.
If all zoning decisions were required to be in
strict accordance with a truly comprehensive
planning document, the board’s power would
be diminished, and leave little room for
personal bias. Very few states actually require
serious plan consistency, but public recognition
of the enormous power vested in boards of
dubious composition may encourage other
states to follow suit.

Another option is to elect zoning board
members—although it would be difficult to
reduce bias through this method. A person
willing to take the time to run for the zoning
board would most likely be someone with extra
money, someone who does not work two jobs
to make ends meet, and someone who is will-
ing to deal with the hassle of campaigning.
Most frequently, this may be a white-collar pro-
fessional and a person with a special interest
in zoning matters. Members without vested
interest in development might be attracted by
compensation for service on the board.

A better option may be to use hired plan-
ning professionals as the primary decision
makers, just as agency officials make prelimi-
nary decisions in other aspects of our lives.
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These staff decisions could be appealed to
the city council. If staff were removable only
for cause, their decisions might be more
insulated from political concerns. This solu-
tion would require, however, a major shift in
thinking about how to handle zoning matters.

CONCLUSION

Zoning board members serve crucial functions
in our communities. There is no doubt that their
task is typically thankless. They spend countless
hours poring over maps, plats, and covenants,
and often will anger someone in the community
no matter what decisions they make. It is impor-
tant, therefore, that the community accept these
public servants as neutral decision makers.
While it is impossible to eliminate all self-
interest, the recommendations above should
help create a level playing field in which all
community concerns will be weighed equally.
Awareness of the problem may be the most
important first step. Which occupations are rep-
resented on the board of your community?
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