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Federal Cell Tower Zoning:  
Key Points and Practical Suggestions
By John W. Pestle

Congress first became involved with cell tower zoning with the passage of the 

Telecommunications Act of 1996, which added provisions entitled “Preservation 

of Local Zoning Authority” (47 U.S.C. § 332(c)(7)) to the principal federal 

telecommunications statute, the Communications Act of 1934.

This article summarizes key points regarding 
the Act as it has actually been interpreted 
and applied by the courts and Federal 
Communications Commission (FCC) during 
the 15 years since it was passed. 

As interpreted by the courts, the Act 
does not affect many or most substantive 
provisions of local zoning law. However, it 
does impose procedural and administrative 
requirements that are unique to cell tower 
zoning. It is on these requirements where 
cell phone companies have been most suc-
cessful in claims against local governments 
for violations of the Act.

The stakes are high for planners and 
public officials because, generally, the rem-
edy imposed by federal courts for violations 
of the Act is an order approving a zoning 
application “as applied for” without any of 
the restrictions that might ordinarily have 
been imposed in the public interest during 
the zoning process. 

Finally, how the Act is actually applied 
varies geographically due to different federal 
appeals courts’ interpretations. In addi-
tion, how to comply with the Act can vary 
based on local ordinances and state laws. 
Accordingly, this article only provides an 
overview of the main points regarding the 
Act. Planners and local officials should con-
sult with their municipal attorneys on how 
best to comply with the Act.

Why More Cell Towers?
A cellular tower is a free-standing structure 
supporting one or more cellular antennas. 
Cellular antennas also can be mounted on 

buildings, water towers, or other structures. 
For convenience, the terms cell tower and 
cellular tower are used to refer to cell tow-
ers, cellular antennas, and associated 
equipment. 

There were over 256,000 cell towers 
in the United States at the end of 2010. 
Installations of cell towers continue to in-
crease at a rapid pace due to the demand 
for increased capacity as cell phones evolve 
into small mobile computers used to surf 
the web, receive and transmit videos, pic-
tures, and other data, as well as carry con-
ventional voice conversations. Web surfing, 
videos, pictures, and data use far more cell 
tower and provider network capacity than 
do phone calls. In addition, approximately 
100,000 new towers are being added for 
WiMax, which uses cell phone-type anten-
nas to provide high-speed wireless Internet 
access on a city or countywide basis, usually 
for a fee. Finally, the federal government is 
promoting the expansion of wireless service 
as one of the main ways to achieve its goal 
of expanding broadband service availability 
nationwide.

Background on the Act
At the time Congress was considering the 
Act, the FCC had a proceeding under way 
to preempt local zoning of cellular towers. 
The Act terminated that proceeding, and 
Congress did not generally preempt local 
zoning or turn the FCC into a federal zoning 
authority for cellular towers. Instead, the Act 
basically preserves local zoning while add-
ing some additional federal requirements. 

Many communities encourage or 
require colocation of cell towers. 
This example shows how cellular 
antennas can be added to existing 
electrical transmission towers.
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Although the cell tower zoning amend-
ments focused principally on “cell phone 
service,” technically the Act covers “per-
sonal wireless services” and facilities used 
to provide personal wireless services as de-
fined in 47 U.S.C. § 332(c)(7)(C). The terms 
include the antennas and facilities used to 
provide not just cell phone service but also 
“fixed wireless” (similar to microwave point-
to-point) services and other similar services. 

Finally, municipalities must comply 
with state and local zoning laws applicable 
to cell towers. If the state or local law is 
more restrictive then the Act, then the more 
restrictive law controls. This follows from the 
basic principle that the Act is an overlay on 
traditional zoning law, which is largely pre-
served. For example, in one case, a federal 
court reversed a local zoning decision be-
cause it used aesthetics to deny an applica-
tion for a cell tower to be located in a public 
right-of-way. Aesthetics are allowed under 
the Act, but under the applicable state law, 
municipalities could not consider aesthetics 
for utility fixtures located in public rights-of-
way (cell phone companies were public utili-
ties in the state in question).

Remedies
The most troubling aspect of the Act relates 
to remedies for violations. In contrast to many 
state laws, the remedy that wireless providers 
usually request, and which courts frequently 
impose, is an order granting the cell tower 
zoning application “as applied for.” 

The rationale for this result is a provi-
sion that directs the courts to handle cell 
tower zoning cases “on an expedited basis.” 
Cell phone companies contend this means 

the remedy for violations must be approval 
of the zoning application, not a remand with 
consequent delay. In many instances the 
courts have agreed. 

Such decisions can cause well-inten-
tioned municipal actions to have adverse 
effects. For example, in a 2005 case, the City 
of Chattanooga found that seven cell tower 
zoning applications did not comply with a 
recent zoning ordinance change. Rather than 
rejecting them and allowing them to be re-
filed, the city delayed action on the applica-
tions to allow the provider a chance to bring 
them into compliance with the revised ordi-
nance. After the applications sat for a period 
of time, the provider sued the city, and the 
federal court ordered all seven applications 
to be approved as applied for because the 
city had been too slow in acting!

More recent federal decisions show 
some tendency to move away from the 
“approval order” remedy toward the more 
traditional remedy of a remand for proceed-
ings in compliance with the court’s order. 
However, as a practical matter, municipali-
ties are well advised to be careful to comply 
with the Act so as to make sure they do not 
receive the harsh remedy described above. 

On the bright side, it is clear that pro-
viders cannot get attorney fees or damages 
either under the Act itself or Section 1983 
(Civil Rights Act) for violations. This was 
resolved in 2005 by the U.S. Supreme Court, 
supplemented by later decisions of the fed-
eral appellate courts.

Procedural Rules
As interpreted by the courts, the Act creates 
procedural requirements for cell tower zon-

ing applications that often differ significantly 
from typical local practices. As a result, pro-
cedural challenges are one of the areas where 
cellular companies have been most success-
ful in appealing local zoning decisions. 

Written Decision/Separate Record
Municipalities can inadvertently violate the 
Act by running afoul of its “written deci-
sion/separate record” requirement. These 
requirements derive from a provision stating 
that cell tower zoning decisions “be in writ-
ing and supported by substantial evidence 
contained in a written record” (47 U.S.C. § 
332 (c)(7)(B)(iii)). Most courts that have con-
sidered this issue have adopted a require-
ment that a municipality’s written decision 
simply must provide a sufficient explanation 
for the court to be able to conduct a mean-
ingful review of it.

In a significant deviation from local 
practice in many municipalities, some 
courts have required that the written zoning 
decision be separate from the written record 
or transcript of the local zoning proceed-
ing. This means that local decisions may be 
open to challenge by providers if they are 
not clearly separated from the hearing or 
proceeding at which evidence is taken. 

Until there is a clear resolution on the 
“separate record” issue, a practical approach 
is for a municipality not to make a formal deci-
sion at the zoning meeting or city council meet-
ing where the zoning hearing occurs or an ap-
peal is heard. Instead, following the hearing or 
the close of an appeal the municipality should 
direct counsel or staff to prepare a written order 
or decision along specified lines (for example, 
denying the application generally or approving 
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it with conditions) for the municipal body to 
consider at its next meeting. Then, at the next 
meeting, the municipal body considers the 
proposed decision, modifies it as necessary, 
and adopts it. Meeting minutes should reflect 
this. Proceeding in this fashion ensures that 
the municipality’s decision complies with the 
written decision/separate record requirement. 

Perhaps more important, using the 
two-step approach helps ensure that a mu-
nicipality’s decision is well documented and 
conforms with local, state, and federal law, 
thus providing the maximum assurance that 
it will be upheld on appeal. For example, 
in a recent California case, a municipality’s 
carefully reasoned decision resulting from 
the use of the two-step approach appears 
to have contributed significantly to a federal 
court’s decision to uphold the municipality’s 
denial of several cell tower zoning applica-
tions predominantly on aesthetic grounds.

Timely Actions and FCC Shot Clocks
The Act contains a requirement that cell tower 
zoning decisions occur in a timely fashion, 
specifically “within a reasonable period of 
time after the request is duly filed 
 . . . taking into account the nature and scope 
of such request.” However, the FCC has effec-
tively rejected this individualized time period 
approach by setting blanket time frames 
for action on all cell tower zoning requests 
through two orders that have come to be 
known as the “shot clock” orders. 

In late 2009 the first FCC order imposed 
a 90-day shot clock for colocations and 150 
days for new cellular towers, and in August 
2010 it followed this up with an order clarify-
ing certain points (and rejecting requests for 
changes). Because the orders are declara-
tory rulings, no “rule’” was issued. Instead, 
municipalities and providers have to exam-
ine the approximately 40 pages of text that 
comprise the two FCC orders to attempt to 
understand and interpret them. And the two 
orders are not always entirely consistent. 

The FCC decided that 90 days (not 150) 
was reasonable for colocations because they 
often are easier to process than new towers 
and may involve little or no new construc-
tion. The FCC defined colocations in footnote 
146 of its initial shot clock order. Because 
the definition is both highly detailed and 
adapted from an unrelated proceeding, it is 
unlikely to coincide exactly with the defini-
tion of colocation in local ordinances. 

In general, under the shot clocks a zon-
ing application for an additional antenna at a 
given location is not a colocation if it involves 

more than a 10 percent increase in height, 
more than four new equipment cabinets or 
one new equipment shelter, extends more 
than 20 feet from the tower, or if excavation is 
needed outside the current tower site.

Under the shot clocks municipalities must 
act on a cell tower zoning application within 
the 90/150-day time frame. If they take longer, 
the burden is on them to justify to a court why 
it was reasonable to take longer. In recognition 
that zoning applications can be incomplete, 
the orders state that the time frames do not 
include the time for an applicant to respond to 
a request for additional information. However, 
this extension only applies if the municipality 
notifies the applicant within 30 days of filing 
that the application is incomplete, which cre-
ates practical problems when the need for 
additional information only appears after the 
review is well under way. 

Due to the short time periods involved, 
municipalities should require a provider to 
state in its zoning application which shot 
clock (90- or 150-day) it contends applies to 
its request. And if the provider contends that it 
is the 90-day shot clock, it should be required 
to identify the specific criteria in the FCC shot 
clock order it meets. By doing this, municipali-
ties will know which time frame the provider 
contends is applicable and will be able to de-
cide if the claim is accurate. More importantly, 
municipalities will avoid the harmful situation 
where the municipality believes that it has 150 
days to act while the provider contends that 
the 90-day shot clock applies.

The FCC orders state that the shot 
clocks can be extended (“tolled”) by mutual 
agreement. As a practical matter, both par-
ties may want to extend the applicable time 
periods to avoid a provider having to refile 
because a municipality believes it needs to 
deny a zoning application (without preju-
dice) due to incompleteness, or to prevent a 
shot clock from expiring. 

In response to the shot clocks, some 
municipalities have adopted detailed ap-
plication forms for cell tower zoning matters 
to better ensure that all requisite documents 
and other information are provided at the 
outset. In addition, some municipalities are 
conducting a more detailed check for the 
presence and completeness of all relevant 
attachments and signatures at the filing 
counter before a cell tower zoning applica-
tion will be accepted.

In seminars about the FCC shot clocks, 
the most frequently asked question is how 
the shot clocks apply when a municipality 
has a two-step zoning process—for example 

a planning commission makes an initial 
zoning decision and a disaffected party has 
the option of an internal (not court) appeal 
to a board of zoning appeals or city council. 
Municipalities frequently ask: Do the shot 
clocks apply just to the first step—the plan-
ning commission decision—or do they apply 
to the entire process?

The short answer is that the FCC has 
refused to address this question, although it 
was asked do so in its August 2010 order. 

With this in mind, municipalities 
should carefully calendar and compute the 
90- and 150-day time periods from the out-
set and then work backward to make sure 
that they act within the requisite time period 
after allowing for all notices, possible inter-
nal appeals, preparation of written orders, 
and the like. 

Under the Act there are good legal 
grounds (not as yet ruled on by the courts 
or FCC) for contending that the shot clocks 
legally can only apply to a municipality’s 
initial zoning decision (the planning com-
mission decision in the example above). If 
it is not possible to complete the second 
step (appeal to board of zoning appeals or 
equivalent) of the zoning process within the 
appropriate time frame, then municipalities 
should seek a mutually agreed-upon exten-
sion from the provider. 

It may help to point out to the provider 
that under the Act it has only 30 days from 
the expiration of a shot clock to file suit for 
exceeding the clock. In some cases it may be 
possible to get the provider to agree to an 
extension (including where only the board of 
zoning appeals has the authority to grant a 
needed variance) because the municipality 
will otherwise contend that the shot clock 
was met when the planning commission is-
sued its decision. And by the time the board 
of zoning appeals rules, which is more than 
30 days later, the provider will have lost its 
right to go to federal court, unless it agrees 
to an extension. 

Additionally, the municipality should 
carefully keep track of any events that might 
cause the shot clocks to be exceeded. For ex-
ample, if additional information is needed from 
the provider, the municipality should request 
it in writing with a very short time to respond, 
stating that this is due to the shot clocks and 
that any delay may cause a delay in the munici-
pality’s decision. Careful records such as this 
can provide a solid basis for either a mutually 
agreed-upon extension or for justifying to a 
court the reasonableness of a municipality tak-
ing more than 90 or 150 days to act. 
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Finally, some courts have specifically 
allowed the “written decision” by a munici-
pality explaining the reasons for denying 
a zoning request to occur after it acts on a 
zoning request by denying it. In the appro-
priate circumstance, this may allow a mu-
nicipality to comply with the shot clocks by 
issuing a denial within the appropriate time 
period and then issuing the separate written 
decision shortly thereafter. 

Even though, as of mid-2011, the shot 
clock orders are currently in effect, there 
is serious doubt as to their validity. In part 
this is due to language at the start of the 
Act preventing any provision of the Federal 
Communications Act of 1934 from being 
used to “limit or affect” a municipality’s 
zoning authority other than as set forth in 
the Act. The Act also indicates that there 
should be individualized time periods 
for each application, and the committee 
report accompanying the Act states that 
in terms of timing it is not intended to 
give “preferential treatment” to cell tower 
zoning applications compared to other 
zoning matters. Finally, the committee 
report emphasizes that the time for action 
should be the “usual time period under the 
circumstances.”

A court appeal of the shot clock orders 
on these (and other) grounds is currently 
pending and is likely to be decided in late 
2011. Municipalities should periodically 
check as to the outcome of this appeal, City 
of Arlington v. FCC, No. 10-60039 (5th Cir.). 

Substantial Evidence
The Act requires that there be “substantial 
evidence” supporting a municipality’s cell 
tower zoning decisions. The cases are all in 
agreement on this; specifically, the courts 
have formulated the standard that there 
must be “more than a scintilla but less than 
a preponderance” of evidence in the written 
record supporting a municipality’s decision. 
The courts have emphasized that this stan-
dard means they must uphold a municipal-
ity’s decision if the facts meet the preceding 
low standard even if the court would have 
reached a different conclusion were it free to 
consider the matter afresh. 

In other words, the courts have stated 
that they cannot substitute their judgment 
for that of the municipality and try the zon-
ing case anew. However, this deference only 
applies to factual support for substantive 
matters such as the impact of a cell tower on 
property values, the environment, or fragile 
environmental areas. It does not apply to 

claims for violations related to the radio fre-
quency emissions or “prohibition of service” 
provisions of the Act.

The federal court covering mid-Atlantic 
Coast states has emphasized that the views 
of residents or laymen should be consid-
ered and may be given some weight by a 
municipality. It also emphasized that the 
“predictable barrage” of expert testimony 
from a cell phone provider does not neces-
sarily trump or mandate approval of a cell 
tower zoning request over the objections of 
residents. Other courts have also allowed 
citizen testimony to be used as evidence 
to support a denial of a cell tower zoning 
request. However, the issue of how much 
weight to give to the testimony of ordinary 
citizens tends to be case-specific and can 
vary greatly depending on factors such as 

effects from “cell tower radiation” will not 
be allowed (because federal law prohibits 
the municipality from considering them). 
Second, if a speaker attempts to raise 
such issues, he or she should promptly be 
stopped on the same grounds. Third, if at-
tempts persist, it may be desirable to point 
out that allowing testimony against the 
tower based on RF health effects actually 
increases the likelihood that the cell tower 
will be approved. This is because the cases 
are clear in holding that if the court be-
lieves the real reason for denial of a zoning 
application was on RF-emissions grounds, 
it will usually order that the zoning applica-
tion be granted. At a minimum, allowing 
such testimony gives the cell tower ap-
plicant clear grounds to appeal a denial to 
federal court.

Numerous cases under the Telecommunications 

Act hold that the allowable grounds for local zoning 

decisions on cellular towers include aesthetics, impact 

on property values, proximity to a historic district, 

safety, environmental impacts, and the impact of a 

commercial operation on a residential neighborhood.

the number of statements and how detailed 
and persuasive they are in terms of their 
facts and reasoning.

Radio Frequency Emissions Preemption 
The Act (47 U.S.C. § 332(c)(7)(B)(iv)) pre-
vents municipalities from denying or con-
ditioning cell tower zoning based upon the 
“environmental effects of radio frequency 
emissions” (often pejoratively termed “ra-
diation”) from cell towers, to the extent they 
comply with FCC emission rules (47 C.F.R. 
§ 1.1307 et seq.). This provision is part of the 
more general federal preemption of states 
and municipalities from regulating matters 
relating to radio frequency (RF) emissions. 
What municipalities may do is enforce the 
FCC’s emission rules, including reviewing a 
tower’s planned compliance with the rules. 

Municipalities can face emotional 
requests that a cellular zoning applica-
tion be denied due to RF-related health 
concerns. The best legal advice in these 
circumstances is three-fold: First, state 
at the start of a zoning hearing that com-
ments or claims about the adverse health 

Substantive Zoning Rules
Because the Act does not affect traditional 
local substantive zoning principles, it is gen-
erally a local decision to choose between 
having fewer, taller towers with more colo-
cations or more, shorter towers with less 
colocation. Similarly, numerous cases under 
the Act hold that the allowable grounds 
for local zoning decisions on cellular tow-
ers include aesthetics, impact on property 
values, proximity to or view from a historic 
district or structure, safety (if the tower fell, 
property or persons could be hurt, especially 
on adjacent properties), environmental 
impacts (e.g., fragile areas, wetlands), and 
the impact of a commercial operation on a 
residential neighborhood.

The courts have rejected tower company 
complaints that local zoning requirements 
can increase the cost of a tower, for example, 
by requiring that it be camouflaged, or reject-
ing a single tower to be placed at the top of 
the scenic ridge in favor of shorter towers on 
either side that have a less prominent visual 
impact. Aesthetic objections tied to scenic 
vistas, proximity to historic districts, or views 
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from national parks are particularly likely to 
be upheld by the courts.

The Act prohibits “unreasonable dis-
crimination” in cell tower zoning. The courts 
have interpreted this to mean that differ-
ences in the treatment of cell towers are 
allowed as long as there is a valid, articu-
lated basis for the difference. For example, 
just because a cell tower has been allowed 
in one residential area does not mean that 
they must be allowed other residential areas 
if there are legitimate reasons for the differ-
ence (e.g., visibility, height, impact on the 
neighborhood or property values, etc.).

Camouflaging
Well-camouflaged cell towers are nearly 
invisible. Cellular companies can object due 
to their increased cost, but camouflaged 
towers are a very effective way to allow a cell 
tower to be placed where it is needed with 
little or no impact on aesthetics, historical 
sites and views, or property values. 

In urban settings, cell phone anten-
nas are routinely concealed in sculptures, 
signs, billboards, church steeples, water 
tanks, crosses, and parapets of buildings. 
Meanwhile, in rural and suburban areas, 
towers are effectively concealed as trees and 
are nearly indistinguishable from the real 
thing (apart from being taller than nearby 
trees). In the southwest, cell towers are 
effectively camouflaged as large cactuses 
(e.g., saguaro cactuses). Many pictures of 
camouflaged cell towers are available at 
http://CellularPCS.com/gallery. 

From a legal standpoint, there have 
been virtually no cases under the Act chal-
lenging camouflaging requirements in local 
zoning decisions. However, municipalities 
are well advised to be highly specific in any 
camouflaging requirements they impose 
and to require compliance with photo simu-
lations, as there are examples of unsuccess-
ful camouflaging.

Gaps in Service and Alternate Sites
The Act bars municipalities from taking zon-
ing actions that “prohibit or have the effect 
of” prohibiting personal wireless services. 
As a practical matter this provision usually 
refers to claims by providers of gaps in cov-
erage and that there are no feasible alter-
nate sites for the tower proposed to fill the 
gap. Several points should be noted. 

First, small gaps in coverage are expressly 
allowed by the FCC, and the courts have noted 
this. It is only “significant” gaps that typically 
trigger a “prohibition in service” requirement. 

Second, there are differences between 
the federal appellate courts on how they 
apply the “prohibition of service” provi-
sion. Municipalities should consult their 
attorneys to make sure they are following 
the Act as interpreted by the federal courts 
in their area.

Third, and perhaps most important, 
gap analysis deals with radio frequency 
propagation and computer models that 
try to predict both whether there is a gap 
and the height and location of the cell 
tower that will fill the gap. These maps are 
comparable to a weather map for the day 
after tomorrow—predictions based upon 
a range of factors—and for that reason are 
rarely completely accurate. The computer 
programs used to generate the map take 
the topography and buildings in the area 
and then apply a range of “typical” factors 
and assumptions selected by the wire-
less applicant to generate a map showing 
how RF signals will likely propagate in the 
area in question. The resulting map costs 
relatively little to create, is sensitive to its 

inputs, and can be skewed in favor of the 
provider’s zoning request.

Municipalities should require provid-
ers to set forth all evidence supporting a 
gap/prohibition of service claim so that the 
municipality can consider it. This will pre-
vent providers from withholding significant 
evidence until a court challenge, or, if they 
do, will allow the municipality to seek a re-
mand so it can consider the new evidence.

Requiring the applicant to make actual 
RF measurements in the field is the only way 
to accurately determine the actual size and 
contours of a gap and the shortest tower at 
a specific location that will fill it. Typically, a 
small antenna is suspended from a crane at 
a given location and height; technicians then 
measure the signal strength in a variety of 
directions and distances. They repeat the pro-
cess with the antenna at different heights to 
determine the shortest tower height that will 

(Left) Although taller than surrounding 
trees, towers camouflaged as evergreens 
can be a logical aesthetic compromise in 
rural New England. (Below) This 100-foot 
cross at Epiphany Lutheran Church in 
Lake Worth, Florida, houses a cell tower. 
After the new camouflaged tower was 
completed, the church removed the 
smaller cross in the foreground.W
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fill the gap. Often this test is combined with a 
“balloon test,” where a balloon approximat-
ing the cubic footage of the antennas is sus-
pended at different heights to determine the 
visual impact of the proposed tower.

Related technical analyses are needed 
when the claim is that existing antennas are 
overloaded and a tower must be added to 
increase the capacity of the system in the 
area. 

In these cases the courts typically re-
quire a showing by the provider (or rebuttal 
by the municipality) to the effect that there 
are “no feasible alternate sites” for the cell 
tower in question. This analysis usually in-
volves both technical and economic consid-
erations. From an engineering perspective 
there rarely is only one site for an antenna 
that would fill a gap. However, while a 
given site may be technically feasible, the 
provider may reject it because the cost to 
build or rent is too high. Municipalities are 
not bound to approve the “least cost” site 
if a reasonable alternate site (or sites) with 
greater cost or rent is preferable. Also, some 
courts give consideration to minimizing the 
impact or intrusion by the cell tower. 

The bottom line is that in “significant 
gap” or “prohibition of service” cases a mu-
nicipality usually needs technical assistance 
to knowledgeably review, comment on, and 
(where appropriate) challenge a provider 
on the issues of whether and to what extent 
there is a gap, its contours, the location 
and minimum height of a tower necessary 
to fill a gap, and the feasibility of alternate 
sites. In a number of states, municipalities 
can obtain this technical assistance at the 
provider’s expense through local ordinances 
requiring a deposit for experts and studies 
at the time of application.

A qualified expert can evaluate a cellular 
zoning application and provide an analysis 
and recommendations (e.g., camouflaging 
suggestions) that will assist in deciding the 
zoning application. However, because there 
are cases where municipalities have lost in 
the courts due to assistance from unquali-
fied experts, municipalities should obtain 
the names of cases where proposed experts 
have testified and review any opinions where 
a court has commented on their credentials. 
This will help ensure that the experts’ work 
for the municipality will be persuasive with 
the provider and stand up in court.

Distributed Antenna Systems
Distributed Antenna Systems (DAS) are of-
ten an attractive alternative to cell towers. 

Essentially, they involve a series of micro-
cells, each with a small antenna and box 
mounted on a utility pole. The boxes often 
are smaller than other boxes or transformers 
on utility poles and sometimes can be put 
underground. 

DAS is an attractive alternative for 
providing cell phone service, especially in 
residential areas, although multiple DAS 
antennas are required to serve the same 
geographic area typically served by one cell 
tower. Another advantage of DAS systems 
is that one set of DAS antennas can serve 
all cell phone companies licensed to serve 
a community. The downside is that DAS 
systems are sometimes more expensive to 
install than towers because of the need for 
multiple DAS sites to cover the same area 
as a tower, with the sites interconnected by 
fiber optic cables. 

The cellular industry has resisted 
some municipal attempts to encourage 
or force the use of DAS. In one case, the 
industry mounted a major challenge and 
was successful in overturning (on federal 
preemption grounds) a local ordinance that 
expressed a preference for DAS. The court 
found that a municipality could not impose 
such a blanket legislative requirement; how-
ever, later decisions from the same court 
upheld a community’s right to consider DAS 
on a case-by-case basis. 

Notice of Inquiry
In April 2011 the FCC issued a Notice of 
Inquiry on “key challenges and best prac-
tices in expanding the reach and reducing 
the cost of broadband deployment by im-
proving government policies for access to 
rights of way and wireless facilities siting” 
(emphasis added). Such notices are nor-
mally followed by rulemakings addressing 
issues revealed by the notice.

Among many other things, the notice 
asks about challenges or problems that the 
wireless industry claims has occurred with 
local zoning and with leasing land from 
municipalities for cell towers. In the notice, 
the FCC basically claims that it has the legal 
authority to further restrict local zoning 
of cell towers. Likely areas for rulemaking 
flowing from this notice are (a) preventing 
municipalities from allowing cell towers 
in residential areas only by variance; (b) 
greatly restricting or eliminating zoning 
approvals for colocations; and (c) putting 
limits on what must be included in a cell 
tower zoning application and the fees that 
may be charged. 

Conclusion
In 1996 Congress for the first time created 
federal requirements for cell tower zoning. 
As interpreted by the courts, the Act creates 
some challenges for municipal compliance, 
in part because some of the procedural pro-
visions are quite different from local zoning 
practice and in part because federal courts 
often order zoning applications approved 
when the Act is violated.

By careful attention to the matters 
described in this article, and by paying at-
tention to the specific interpretations of the 
Act by the courts in their area, municipalities 
can ensure that cell tower zoning decisions 
comply with federal, state, and local law as 
well as the public interest.
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