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INTEREST OF AMICI CURIAE1 

 

The American Planning Association (APA) is a 

nonprofit public interest and research organization 

founded in 1909 to advance the art and science of 

land use, economic, and social planning at the local, 

regional, state, and national levels.  The APA rep-

resents approximately 40,000 professional plan-

ners, planning commissioners, and citizens involved 

with urban and rural planning issues.  The APA 

regularly files amicus briefs in federal and state 

appellate courts in cases of importance to the plan-

ning profession and the public interest. 

The APA’s mission is to provide leadership in 

development by advocating excellence in planning, 

promoting education and citizen empowerment, and 

providing the tools and support necessary to meet 

the challenges of growth and change.  The APA be-

lieves that all planners serve the public interest, in 

part because of the fundamental economic, envi-

ronmental, and social justice issues raised by de-

velopment projects.  In light of those issues, keep-

ing faith with the public requires planners to be 

transparent and accountable. 

Housing Land Advocates (HLA) is an Oregon-

based nonprofit organization founded in 2004 to 

                                                 
1 No counsel for a party authored this brief in whole or in 

part, and no counsel or party made a monetary contribution 

intended to fund the preparation or submission of this brief.  

No persons other than amici curiae, their members, or their 

counsel made a monetary contribution to its preparation or 

submission.  Letters from the parties consenting to the filing 

of amicus briefs have been filed with the Clerk of the Court.  
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advocate for affordable housing as a necessary 

component of responsible land use and planning 

policies in the state.  HLA is the only organization 

in Oregon whose sole mission is the advancement of 

affordable housing.  HLA regularly provides tech-

nical and legal support to public agencies on hous-

ing issues and participates in administrative and 

judicial proceedings regarding affordable housing 

policies and practices.  HLA also regularly com-

ments on comprehensive land use plans and  regu-

lations promulgated by regional and state bodies, 

as well as advocate for affordable housing in re-

gional planning and in the receipt of federal and 

state grants.   

 Since their inception, the APA and HLA have 

worked with planning commissioners, elected offi-

cials, and engaged citizens in an effort to promote 

excellence in local decision making.  As such, the 

APA’s membership and HLA are intimately famil-

iar with the requirements of the Fair Housing Act, 

including the disparate-impact standard that has 

existed under the Act for the past four decades.  

The basic requirements embodied by that stand-

ard—nondiscrimination, transparency, and ac-

countability—have become accepted components of 

the modern planning process in Oregon and around 

the country.  The APA and HLA submit this brief 

because their experiences with FHA’s disparate-

impact standard teach that it has advanced, rather 

than thwarted, responsible development efforts.   
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SUMMARY OF ARGUMENT 

 

From the perspective of professional planners 

engaged in development efforts across the United 

States, the benefits of recognizing a disparate im-

pact-standard under the Fair Housing Act (FHA) 

substantially outweigh the minimal costs that the 

standard imposes.  Decades of operation under a 

legal framework that has uniformly recognized dis-

parate-impact claims has taught the institutions 

and professionals engaged in development to work 

within the standard’s requirements.  Those re-

quirements have proven to be fully consistent with 

efficient project planning and execution efforts.  

Reversing course at this point would be disruptive 

to established practices and, ultimately, would 

thwart just and effective planning efforts.2 

The benefits that flow from compliance with the 

FHA’s disparate-impact standard have been sub-

stantial.  The legitimacy of public institutions de-

pends, in significant part, on transparent decision 

making.  In the context of urban and rural devel-

opment efforts, it is inevitable that certain projects 

will affect some groups of persons more than others.  

Responsible planners consider the unintended con-

sequences of development projects, explain to the 

public why a project is necessary and beneficial 

notwithstanding its disadvantages, and engage in 

dialogue with affected community members to min-

                                                 
2 Amici address only disparate-impact claims brought under 

Section 804(a) of the FHA, 42 U.S.C. § 3604(a).  Amici take no 

position at this time on claims brought under other provisions 

of the FHA, which were not at issue in the decision below and 

are not presently before this Court. 
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imize a project’s drawbacks.  Institutions that 

properly explain the reasoning behind their deci-

sions enjoy greater public support for and participa-

tion in their long-term objectives. 

The FHA’s disparate-impact framework furthers 

transparency and legitimacy by committing plan-

ning professionals and public institutions to a dia-

logue with those affected by their actions.  Under 

the standard, housing plans must serve legitimate, 

nondiscriminatory interests through the least dis-

criminatory means available.  Over time, that norm 

has become an accepted component of the planning 

process.  Today, responsible developers and housing 

providers share their objectives with potentially 

disadvantaged persons and groups and together de-

velop plans to minimize projects’ adverse effects.  

This kind of transparency makes affected groups 

more apt to lend their support to projects, view 

their efforts as fair, and regard planners and public 

institutions as legitimate actors in the public space.   

The costs, meanwhile, of the disparate-impact 

framework have proven to be minimal.  Over the 

course of four decades, complying with the existing 

legal regime has not thwarted economically benefi-

cial development efforts.  That is because, properly 

understood, the possibility of a disparate impact 

does not make a development project unlawful—it 

simply requires that institutions adequately ex-

plain the nondiscriminatory justifications for pro-

jects that adversely affect protected groups.   

In sum, the FHA’s disparate-impact standard 

has promoted just and efficient planning and devel-

opment efforts for decades.  Overturning that 

standard now would decrease the legitimacy of pub-

lic institutions and the planning profession, disrupt 
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practices that have advanced under the standard, 

and disadvantage the public interests that devel-

opment projects are designed to serve. 

  

ARGUMENT 

 

I. TRANSPARENT AND INCLUSIVE DECI-

SION-MAKING PROCESSES ENHANCE 

THE LEGITIMACY AND EFFICACY OF 

DEVELOPMENT EFFORTS 

Development cannot succeed without the under-

standing and support of affected communities.  

Sound “redevelopment practice requires that the 

public have sufficient and appropriate opportuni-

ties to learn how effective redevelopment improves 

community life.”  Am. Planning Ass’n, Policy Guide 

on Public Redevelopment § III.9 (2004), available at 

http://www.planning.org/policy/guides/adopted/rede

velopment.htm.  Because professional planners un-

derstand that reality, they have long sought to 

promote “a conscientiously attained concept of the 

public interest that is formulated through continu-

ous and open debate.”  AICP, Code of Ethics & 

Prof’l Conduct § A.1 (2009), available at 

http://www.planning.org/ethics/ethicscode.htm; see 

also Am. Planning Ass’n, Policy Guide on Public 

Redevelopment § III.10 (endorsing “an inclusive and 

informative public notice and public participation 

process to ensure open and participatory redevel-

opment programs”).  To serve the public interest 

effectively, planners aspire to “pay special attention 

to the interrelatedness of decisions,” “provide time-

ly, adequate, clear, and accurate information on 

planning issues to all affected persons and to gov-
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ernmental decision makers,” and “give people the 

opportunity to have a meaningful impact on the de-

velopment of plans and programs that may affect 

them.”  AICP, Code of Ethics & Prof’l Conduct  

§ A.1.c-e.   

Planning professionals live by these ideals be-

cause they work.  Decades of experience in the de-

velopment field has demonstrated that the failure 

to win the support of the individuals and groups 

most affected by projects can doom those efforts to 

failure.  See, e.g., Judith E. Innes, Planning 

Through Consensus Building: A New View of the 

Comprehensive Planning Ideal, 62 J. Am. Planning 

Ass’n 460, 469-70 (1996) (concluding that the lack 

of stakeholder participation jeopardizes planning 

efforts); see generally Kristina Ford, The Trouble 

With City Planning (2010).  The risks of failure are 

compounded where, as is often the case, a particu-

lar group is disproportionately disadvantaged by 

the proposed development.  Often, these groups are 

protected by the FHA.  See 42 U.S.C. § 3604(a) (pro-

tecting groups based on “race, color, religion, sex, 

familial status, [and] national origin”).   

The facts of this case are illustrative of the dis-

parate impacts that often result from re-

development efforts.  Approximately forty-six per-

cent of Mt. Holly Gardens residents were African-

American and twenty-nine percent were Hispanic 

(as compared with twenty-one and nine percent, re-

spectively, in the Township of Mt. Holly overall).  

The Gardens, which was razed after this case was 

filed, has historically been the only neighborhood in 

the Township with a predominately minority popu-

lation.  CA App. 103, 808.  Unfortunately, this case 

is not an outlier.  See, e.g., Charleston Housing 
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Auth. v. U.S. Dep’t of Agric., 419 F.3d 729, 733 (8th 

Cir. 2005) (revitalization plan included demolishing 

fifty public housing apartments, all but one of 

which were occupied (if at all) by African-American 

tenants); Darst-Webbe Tenant Ass’n Bd. v. St. Louis 

Housing Auth., 417 F.3d 898, 901 (8th Cir. 2005) 

(revitalization plan that called for reducing the 

number of low-income family housing units from 

758 to 80 disparately impacted African-Americans, 

who almost entirely occupied the 758 units); Resi-

dent Advisory Bd. v. Rizzo, 564 F.2d 126, 142, 149 

(3d Cir. 1977) (termination of public housing devel-

opment in predominately white neighborhood dis-

proportionately affected racial minorities, who 

made up “a substantial proportion of those who 

would be eligible to reside” in the development and 

comprised ninety-five percent of public housing 

waiting list applicants). 

It is inescapable that certain urban revitalization 

and redevelopment projects will disproportionately 

affect protected groups.  That inevitability under-

scores the importance of approaching such projects 

with care and sensitivity to the communities at risk 

of displacement or disruption.  Planners and devel-

opers involved in these projects must engage with 

stakeholders to explain the purposes of the project, 

including why the project will bring benefits that 

outweigh the disadvantages that may result. 

When planning professionals, developers, and 

public institutions engage affected stakeholders in 

decision-making processes, development and revi-

talization efforts are substantially more likely to 

succeed.  See Innes, Planning Through Consensus 

Building, 62 J. Am. Planning Ass’n at 464 (describ-

ing successful development projects that included 
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stakeholder participation); see also Lisa T. Alexan-

der, Stakeholder Participation in New Governance: 

Lessons from Chicago’s Public Housing Reform Ex-

periment, 16 Geo. J. on Poverty L. & Pol’y 117,  175 

(2009) (arguing that meaningful stakeholder partic-

ipation is a necessary component of successful de-

velopment).  Moreover, beyond the success of any 

individual project, a sustained commitment to 

transparency and public engagement enhances the 

legitimacy of both private and public institutions 

engaged in development efforts.  See, e.g., Innes, 

Planning Through Consensus Building, 62 J. Am. 

Planning Ass’n at 465-466. 

 

II. THE FAIR HOUSING ACT’S DISPARATE-

IMPACT STANDARD FURTHERS TRANS-

PARENT, EFFICIENT, AND JUST DEVEL-

OPMENT 

The planning and development community has 

operated under the FHA’s disparate-impact frame-

work for decades.  Since at least the early 1970s, 

planners and developers have undertaken revitali-

zation efforts despite potential exposure to dispar-

ate-impact claims under the FHA.  To date, eleven 

federal circuits and the U.S. Department for Hous-

ing and Urban Development (HUD), the agency 

charged with administering the FHA, have con-

cluded that the FHA “prohibit[s] practices with an 

unjustified discriminatory effect.”   Final Rule, Im-

plementation of the Fair Housing Act’s Discrimina-

tory Effects Standard, 78 Fed. Reg. 11,460, 11,460 

(Feb. 15, 2013); see also 2922 Sherman Ave. Ten-

ants’ Ass’n v. District of Columbia, 444 F.3d 673, 

679 (D.C. Cir. 2006).  Thus, the development and 

revitalization efforts of the last four decades have 
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taken place under the shadow of potential FHA 

disparate-impact suits.   

The existence of a disparate-impact standard 

does not mean that any alleged disparity is action-

able.  Pursuant to the FHA’s burden-shifting 

framework, a plaintiff must first demonstrate “that 

a practice caused, causes, or predictably will cause 

a discriminatory effect on a group of persons or a 

community on the basis of race, color, religion, sex, 

disability, familial status, or national origin.”  78 

Fed. Reg. at 11,479-80.  This step ensures that 

“[p]roviders of housing opportunities are not [held] 

liable for the various innocent causes that may lead 

to statistical imbalances in the racial composition of 

the opportunities they provide.”  Robert G. 

Schwemm & Sara K. Pratt, Disparate Impact under 

the Fair Housing Act: A Proposed Approach, Na-

tional Fair Housing Alliance, at 20 (2009), available 

at http://ssrn.com/abstract=1577291.  Plaintiffs do 

not succeed on this prong by “merely rais[ing] an 

inference of discriminatory impact.”  Tsombanidis 

v. W. Haven Fire Dep’t, 352 F.3d 565, 575 (2d Cir. 

2003).  They must instead demonstrate that the 

challenged action produces “significant discrimina-

tory effect,” demonstrated by valid statistical anal-

yses that courts examine in great detail.  Hallmark 

Developers, Inc. v. Fulton Cnty., Ga., 466 F.3d 1276, 

1286 (11th Cir. 2006); see also Bonvillian v. Lawler-

Wood Housing, LLC, 242 F. App’x 159, 160 (5th Cir. 

2007) (finding no prima facie case of disparate im-

pact where plans to demolish housing complex im-

pacted the disabled, elderly and racial minorities, 

who comprised the majority of the building’s resi-

dents, as the building was closed to all prospective 

residents). 
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The second and third steps of the framework, 

meanwhile, have proven over time to enhance the 

transparency, inclusiveness, and efficacy of respon-

sible development plans.  If a plaintiff can demon-

strate a prima facie case, the burden of proof shifts 

to the defendant to demonstrate that the chal-

lenged practice “is necessary to achieve one or more 

substantial, legitimate, nondiscriminatory inter-

ests.”  78 Fed. Reg. at 11,480.  Once the defendant 

meets this burden, the plaintiff may still prove lia-

bility by demonstrating that the defendant’s “sub-

stantial, legitimate, nondiscriminatory interests 

could be served by a practice that has a less dis-

criminatory effect.”  Id.   

The second and third prongs require due dili-

gence, but from a planning perspective, that is a 

benefit rather than a detriment.  Planners must 

think carefully about a project’s goals and ensure 

that they serve valid objectives.  Legitimate and 

nondiscriminatory justifications must be well sup-

ported with objective evidence.  78 Fed. Reg. at 

11,473.  These requirements are hardly radical or 

onerous impositions—rather, they reflect core prin-

ciples of responsible planning.  See AICP, Code of 

Ethics & Prof’l Conduct § A.1.  Indeed, assembling 

such information early in the planning process al-

lows planners and developers to educate the public 

about a project’s benefits.   

The disparate-impact standard encourages plan-

ners and developers to engage proactively with 

communities affected by development plans.  The 

third step, in particular, creates incentives for in-

stitutions and developers to share their findings 

with stakeholders and to explore less burdensome 

alternatives in an effort to obtain community sup-

port.  The transparency that this process demands 
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enhances institutional legitimacy because stake-

holders are exposed to the careful study that plan-

ners invest in the variety of options available to 

achieve a project’s goals.   

The third prong of the disparate-impact frame-

work does not require planners to adopt proposals 

offered by stakeholders simply because their pro-

posals may benefit those groups.  Courts do not im-

pose liability against developers on the basis of 

plans that might have been “incrementally im-

proved.”  Darst-Webbe, 417 F.3d at 904.  In other 

words, “it is not sufficient for the plaintiffs merely 

to prove the viability of an alternative housing plan 

or housing mix.”  Id. at 906.  Instead, plaintiffs 

must meet the heavy burden of offering “a viable 

alternative that satisfies” a housing provider’s “le-

gitimate policy objectives while reducing the revi-

talization plan’s discriminatory impact.”  Id.; see 

also Graoch Assocs. #33, L.P. v. Louis-

ville/Jefferson Cnty. Metro Human Relations 

Comm’n, 508 F.3d 366, 374-75 (6th Cir. 2007) (“We 

use the burden-shifting framework . . . to distin-

guish the artificial, arbitrary, and unnecessary bar-

riers proscribed by the FHA from valid policies and 

practices crafted to advance legitimate interests.”).   

After decades of compliance, planning and devel-

opment professionals have internalized the dispar-

ate-impact standard’s due-diligence and transpar-

ency norms.  The APA’s ethical and policy guide-

lines reflect that these norms are core elements of 

any fair process to revitalize communities.  But the 

APA is not alone:  “Today, the inclusion of partici-

patory mechanisms in local decision-making is an 

accepted cornerstone practice in the field of land 

use planning and development and environmental 

management.”  Audrey G. McFarlane, When Inclu-
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sion Leads to Exclusion: The Uncharted Terrain of 

Community Participation in Economic Develop-

ment, 66 Brooklyn L. Rev. 861, 868 (2000).  These 

participatory measures help “take into account the 

interests of groups that are typically excluded from 

political or planning processes.”  Id.   

Widespread adaptation to the requirements of 

the FHA’s disparate-impact standard may explain 

the infrequency of successful enforcement actions 

and lawsuits under the standard.  The number of 

administrative housing actions brought under the 

FHA pales in comparison to the number of em-

ployment discrimination enforcement actions.  See    

Stacy E. Seicshnaydre, Is Disparate Impact Having 

Any Impact?: An Appellate Analysis of Forty Years 

of Disparate Impact Claims Under the Fair Housing 

Act, 63 Am. U. L. Rev. (forthcoming Dec. 2013) 

(manuscript at 61) available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=

2336266.  With respect to litigation, the lower 

courts have adopted “rigorous prima facie proof re-

quirements,” id. at 18, and the courts as a whole 

“have overwhelmingly controlled for perverse out-

comes,” id. at 61.  Even defendants who have lost at 

trial have overwhelmingly prevailed on appeal: de-

fendants have won more than eighty percent of 

their appeals since the 1970s and more than nine-

ty-eight percent of appeals since the year 2000.  Id. 

at 39, 40.  

The FHA’s disparate-impact framework is criti-

cal to ensuring that transparency and inclusiveness 

remain part of the planning and development land-

scape.  Best practices may be well entrenched, but 

they are not universal, and the continued potential 

for claims under the FHA will help encourage all 

planning and development professionals to advance 
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these important norms.  See Alexander, Stakehold-

er Participation in New Governance, 16 Geo. J. on 

Poverty L. & Pol’y at 174-75 (arguing that a bal-

ance between policies and practices to encourage 

stakeholder participation and “rights-bearing 

rules,” such as disparate-impact claims under the 

FHA, are necessary to ensure responsible and effec-

tive development).   

Apart from the responsible planning practices 

that the disparate-impact framework has encour-

aged, the standard has also promoted the “broad 

and inclusive” goals of the FHA “to advance equal 

opportunity in housing and achieve racial integra-

tion for the benefit of all people in the United 

States.”  H.R. Res. 1095, 110th Cong. (2008).  By 

requiring planning and development professionals 

to base, document, and explain their decisions in 

sound and neutral business objectives, their deci-

sions are less likely to be influenced by subtle or 

unconscious bias or discrimination.  See E.E.O.C. v. 

Francis W. Parker Sch., 41 F.3d 1073, 1076 (7th 

Cir. 1994) (“Disparate impact is the result of more 

subtle practices, which on their face are neutral in 

their treatment of different groups but which in 

fact fall more harshly on one group than another.”); 

Girardeau A. Spann, Disparate Impact, 98 Geo. L.J. 

1133, 1136 (2010).  The burden-shifting framework 

thus helps public institutions make decisions free 

from subtle discrimination. 

The costs of complying with the FHA’s disparate-

impact standard have not proven to be unduly bur-

densome for planning and development profession-

als.  As described above, the framework does not 

prohibit all practices that have a discriminatory ef-

fect.  See 78 Fed. Reg. at 11,475.  Rather, when a 

plaintiff has shown that a challenged practice has a 
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disparate impact on one or more protected groups, 

the entity covered by the FHA need merely show 

that its activities serve legitimate, nondiscrimina-

tory purposes and goals.  The available evidence 

suggests that this burden has not thwarted eco-

nomically beneficial development projects.  See 

Seicshnaydre, Is Disparate Impact Having Any Im-

pact?, at 61 (arguing that “disparate impact has al-

ready been available as a theory under the FHA for 

forty years . . . and it has been overwhelmingly un-

successful” for plaintiffs); id. (“If governmental en-

tities have been slow to revitalize, the disparate 

impact standard is not the likely cause.”).   

Indeed, transparent and inclusive decision-

making processes allow planners and developers to 

minimize their exposure to lawsuits by avoiding in-

accurate perceptions that projects are being carried 

out to further discriminatory ends.  The failure to 

obtain public support for development efforts can 

lead to expensive litigation and project delays with 

or without a disparate-impact standard.  But the 

risk of such delays and lawsuits decreases substan-

tially when planning and decisional processes are 

perceived to be open and fair.  Amici’s professionals 

have experienced lower costs and delays by opening 

their processes to public scrutiny from the start.   

Ultimately, the benefits of enhanced credibility 

and legitimacy that derive from transparent deci-

sion-making processes substantially outweigh the 

burdens of complying with a disparate-impact rule 

under the FHA.  Professional planners have 

learned over time to balance the requirements of 

the FHA’s disparate-impact standard with sound 

planning and development objectives.  This Court 

should not upset that balance now. 
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CONCLUSION 

 

The judgment of the court of appeals should be         

affirmed. 
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