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Amicus curiae International Municipal Lawyers Association is a non-profit

organization and has no subsidiaries or affiliates.
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under the auspices of the New Hampshire Public Risk Management Exchange, is a

not-for-profit trust established under NH RSA 5-B.

Amicus curiae The New Hampshire Planners Association is a non-profit

organization incorporated under the laws of New Hampshire and has no

subsidiaries.
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IDENTITY OF AMICI CURIAE, THEIR INTEREST IN THE CASE,
AND THE SOURCE OF THEIR AUTHORITY TO FILE

The American Planning Association ("APA") is a nonprofit public-interest and

research organization founded in 1978 to advance the art and science of land-use,

economic, and social planing at the 10cal, regional, state, and national levels.

AP A, and its professional institute, the American Institute of Certified Planners,

represent more than 43,000 practicing planners, officials, and citizens involved, on

a day-to-day basis, in formulating and implementing planing policies and land use

regulations. The organization has fort-six regional chapters representing all fift

states. The members of AP A work for development interests as well as state and

local governents, and they are routinely involved in comprehensive land use

planing and its implementation through land use regulation. As an advocate for

proper planning, the AP A regularly fies amicus briefs in cases of importance to

the planning profession and the public interest that are before the United States

Supreme Court, the United States Courts of Appeals, and state supreme and

appellate courts.

The Northern New England Chapter of the AP A has approximately

440 members, shares the same interests as the AP A, and promotes growth

management, comprehensive planing, and sound land development regulations in

New England.
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The International Municipal Lawyers Association ("IMLA") is a nonprofit,

nonpartisan professional organization consisting of more than 1,400 members.

The membership is comprised of chief legal officers representing local governent

entities, including cities and counties and subdivisions thereof, and state municipal

leagues, as well as individual attorneys who represent municipalities, counties, and

other local governent entities. Since its establishment in 1935, IMLA has

provided services and educational programs to local governents and the attorneys

who represent them and, through its Legal Advocacy Program, has advocated for

the rights of local governents and their attorneys. IMLA, previously known as

the National Institute of Municipal Law Officers, has regularly appeared as amicus

curiae on behalf of its members before the United States Supreme Court, the

United States Courts of Appeals, and in state supreme and appellate cours.

The New Hampshire Municipal Lawyers Association ("NHA") is a non-

profit membership organization for New Hampshire municipal attorneys,

organized under the auspices of the New Hampshire Public Risk Management

Exchange. NHA seeks to strengthen the quality of legal representation

provided to New Hampshire local governent entities through education,

communication, and information exchange. It has approximately 45 members.

The New Hampshire Planers Association is a non-profit organization that

promotes, assists, and supports the professional planer in the goal of achieving

2



planing excellence to improve the quality of life today and tomorrow in

New Hampshire's communities. It represents approximately 175 professional

planners in New Hampshire.

These groups seek to preserve the well-established constitutional authority of

state and local governents to adopt restrictions on the physical characteristics of

signs, as well as this nation's constitutionally mandated system of separation of

powers and checks and balances. How this Cour resolves the questions before it

in the present matter wil have a direct impact on whether state and 10cal

governments within the First Circuit, and potentially in other jurisdictions, will

retain the ability to exercise such authority.
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SUMMARY OF ARGUMENT

Turning First Amendment jurisprudence on its head, Appellant asks this

Court to hold that the City of Concord's facially-neutral ban on electronic message

centers and dynamic, moving, rotating, animated, flashing, and scrolling signs

(collectively, "EMCs") is a content-based restriction on speech that warants strict

scrutiny. Appellant has no legal or factual basis under existing First Amendment

jurisprudence to contend that the City's ban is a content-based regulation. Nor

does Appellant have any legal or factual basis to contend that the intermediate

scrutiny test is or really should be a strict scrutiny test. Instead, Appellant seeks an

end-run around existing standards on the basis of four arguments that

fundamentally distort First Amendment case law and undermine the core

legislative and planing powers of municipalities. Appellant contends:

(1) the City's current ordinance constitutes content discrimination,

despite the facial neutrality of the ordinance, because the City

changed its ordinance during the pendency of a constitutional

challenge, and also indicated that it may reinstate the challenged

ordinance if it survives constitutional scrutiny;

(2) the First Amendment prohibited the City from baning EMCs

unless the City proved, on the record, that its ariculated objectives of
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public safety and aesthetics in banning EMCs were really its motives

for enacting the ban;

(3) the First Amendment prohibited the City from banning EMCs

unless the City satisfied elevated standards of proof that banning

EMCs would materially further those objectives; and

(4) the First Amendment prohibited the City from banning EMCs

because the very existence of other policy options under consideration

by the City-permitting all EMCs or regulating them short of a ban-

indicated that a ban was per se not narrowly tailored for puroses of

intermediate scrutiny.

This Court should decline Appellant's invitation to ignore longstanding US.

Supreme Court precedent and invalidate a facially-neutral ordinance based on what

Appellant thinks are the "true" motives ofthe City in adopting the ordinance. This

Court should also reject Appellant's attempts to turn the intermediate scrutiny test

into strict scrutiny. Either approach is not only contrary to existing precedent, but

also undermines the legislative prerogatives of governent entities and invites the

Court to second-guess and substitute its judgment for that of the City, raising

separation of powers concerns.

Appellant 10st in the legislative process. Its policy preference was rejected

by the City CounciL. The First Amendment provides no basis, directly or
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indirectly, for this Court to deregulate EMCs. None of Appellant's arguments

turns the City's facially-neutral ban on EMCs into a content-based restriction for

purposes of First Amendment analysis, or justifies disregard for the US. Supreme

Court's longstanding test for evaluating the constitutionality of content-neutral

time, place and maner regulations or restrictions on commercial speech. The

City's articulated interests in public safety and aesthetics are substantial

governental interests, the ban on EMCs is narowly tailored to achieve these

substantial interests, and the City's regulation leaves open alternative channels of

communication. For all these reasons, the court below did not abuse its discretion:

it properly applied the intermediate scrutiny test and its order should be affirmed.
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ARGUMENT

I. The City's Ban on EMCs is Content Neutral

The City's ordinance is content neutral because it regulates the physical

characteristics of signs, without regard to the content or viewpoint expressed on the

signs, for the purpose of promoting public safety and aesthetics.

A. The City's Ordinance and Purpose

Ordinance 2653 prohibits signs that, inter alia, move, rotate, or create the

illusion of movement; are or appear to be animated or projected or illuminated by

animated or flashing light; affect or look similar to traffic signs or signals; and

"electronic message center type signs." App. 398. The stated purpose of the

ordinance is to "encourage the effective use of signs as a means of

communication," "(m)aintain and enhance the appearance and aesthetic

environment of the City," "retain the City's ability to attact and encourage

economic development and growth," "(i)mprove pedestrian and traffic safety,"

"minimize potential adverse effects of signs on nearby public and private

propert," and "enable fair and consistent enforcement of these sign regulations."

App. 21. In enacting this ordinance, the City intended to further these objectives.

See, e.g., App. 63-66 (including video depicting distracting nature of dynamic

signs).

7



B. The Legal Standard for Evaluating Content Neutrality

In contrast to oral speech, signs "pose distinctive problems" that have long

been subjected to the "police powers" of states and cities. City of Ladue v. Gileo,

512 US. 43, 48 (1994). That is because signs "take up space and may obstruct

views, distract motorists, displace alternative uses for land, and pose other

problems that legitimately call for regulation." /d. "It thus is 'common ground

that governents may regulate the physical characteristics' of signs in much the

same way that 'they can, within reasonable bounds and absent censorial purose,

regulate audible expression in its capacity as noise. '" Prime Media, Inc. v. City of

Brentwood, 398 F.3d 814,818 (6th Cir. 2005) (quoting City of Ladue, 512 US. at

48).

The core consideration in determining whether a regulation is content

neutral is the governent's purpose in enacting the regulation at issue. In Ward v.

Rock Against Racism, the Supreme Court addressed whether municipal noise

regulations were impermissibly content-based or content-neutral under the First

Amendment. 491 US. 781 (1989). The Supreme Court held that "(t)he principal

inquiry in determining content neutrality, in speech cases generally and in time,

place, or maner cases in particular, is whether the governent has adopted a

regulation of speech because of disagreement with the message it conveys." Id. at
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791. In making the inquiry, the Supreme Court held, "(t)he governent's purpose

is the controllng consideration." Id.

More recently, in Hil v. Colorado, the Supreme Court reiterated that:

The principal inquiry in determining content neutrality, in speech
cases generally and in time, place, or manner cases in particular, is
whether the governent has adopted a regulation of speech because of
disagreement with the message it conveys. The Colorado statute
passes that test for three independent reasons. . .. Second, it was not
adopted "because of disagreement with the message it conveys."

530 US. 703, 719 (2000) (quotation omitted); see also McGuire v. Reily, 386 F.3d

45, 57-58 (1st Cir. 2004) (holding that statue regulating speech and activities

within buffer zones around health care facilities performing abortions was content

neutral because its purpose-personal security and safe access to medical care-

was unelated to disagreement with the underlying message of particular speech);

Globe Newspaper Co. v. Beacon Hil Architectural Comm'n, 100 F.3d 175, 183

(1st Cir. 1996) (holding that ban on newsracks is content neutral because it restricts
,

only the mode of distribution without reference to the content of a given

publication).

Aesthetics and public safety are longstanding, content-neutral justifications

for the regulation of signs. The US. Supreme Cour's decisions in MembEn of

the City Council of Los Angeles v. Taxpayers for Vincent, 466 US. 789 (1984),

Metromedia v. City of San Diego, 453 US. 490 (1981), and others "make it plain

that billboard regulations . . . advance a police power interest in curbing
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"

community blight and in promoting traffic safety." Prime Media, 398 F.3d at 823

(upholding the constitutionality of size restrictions on billboards and criticizing a

district court that placed too great a burden of justification on the municipality);

see also Granite State Outdoor Adver., Inc. v. City of St. Petersburg, 348 F.3d

1278, 1282 (11th Cir. 2003) (holding that the ordinance at issue was content-

neutral because its stated purpose was to promote uniformity, preserve aesthetics,

and foster safety).

Aesthetics alone constitutes a substantial or significant governent interest

for purposes of intermediate scrutiny. "It is within the power of the legislature to

determine that the community should be beautiful as well as healthy, spacious as

well as clean, well-balanced as well as carefully patrolled." Berman v. Parker, 348

U.S. 26, 33 (1954). In Metromedia, seven justices shared the conclusion that

San Diego's '''interest in avoiding visual clutter' was sufficient to justify a

prohibition of commercial bilboards." Ladue, 512 US. at 50 (quoting Taxpayers

for Vincent, 466 US. at 806-807). In Taxpayers for Vincent, the Supreme Court

upheld an ordinance prohibiting the posting of signs on public propert in the

interest of aesthetics. 466 US. at 806-807. In Ladue, the Supreme Court reiterated

that its previous decisions established that the interest of aesthetics was sufficient

to justify sign regulations. 512 US. at 50. Accordingly, "there is abundant

authority for the proposition that aesthetic interests constitute a significant
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government interest justifying content neutral, narrowly tailored regulations of a

public forum that leave open ample alternative chanels." Globe Newspaper, 100

F.3d at 187.

C. The City's Regulation of Dynamic Signs and EMCs is Content

Neutral

The City's ordinance is content neutral on its face because it regulates the

physical aspects of signs without regard to content. There is no need to read the

sign to determine the application of the ordinance. The stated purose of the

ordinance is to promote safety and aesthetics. Because the City's ordinance "does

not make or otherwise demand reference to the content of the affected speech,

either in its plain language or its application," it is "the very model of a content-

neutral regulation." See id. at 183 (holding that complete ban on newsracks is

content neutral). Indeed, the Eighth Circuit recently upheld an ordinance

prohibiting flashing, blinkng, or animated signs as a constitutional, content-neutral

restriction on speech because it did not regulate the content of speech. La Tour v.

City of Fayettevile, 442 F.3d 1094, 1096 (8th Cir. 2006). Similarly, a federal

district court in South Carolina upheld a ban on EMCs and other flashing,

scrollng, and moving signs as a constitutional, content-neutral restrictiQn on

speech because it "makes no reference to the subject matter or message sought to

be presented by the person displaying a sign." Chapin Furniture Outlet, Inc. v.

Town of Chapin, No. CIA 3:05-1398-MBS, 2006 WL 2711851, *3 (D.S.C. 2006)
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(not reported); see also G.K. Ltd. Travel v. City of Lake Oswego, 436 F.3d 1064,

1077-1078 (9th Cir. 2006) (upholding the constitutionality of city's sign ordinance

despite its exemption for temporar signs because exemption was not based on

desire to prefer certain types of speech or regulate signs by content), cert. denied,

_ US. _, 127 S. Ct. 156 (2006).

1. The City did not need to prove that its stated objectives of
safety and aesthetics were really its motives for enacting the
regulation

i;

Despite the plain language of the ordinance, Appellant contends that the City

did not really enact the ordinance to promote traffic safety and aesthetics.

Appellant urges the Court to not only disregard the City's stated purose, but also

to conclude that the district court abused its discretion in finding that the City

enacted the ordinance to promote traffic safety and aesthetics, because the City

failed to prove, on the record, that its ariculated objectives of public safety and

aesthetics in banning EMCs were really its objectives. Appellant furter contends

that the City's current ordinance was adopted during the pendency of a

constitutional challenge to the previous ordinance, and because the City indicated

that it might reinstate the previous ordinance if it survived constitutional scrutiny,

the real motive of the City in enacting the ban was to suppress speech based on

content.
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"It is a familiar principle of constitutional law that (a) Cour wil not strike

down an otherwise constitutional (law) on the basis of an alleged ilicit legislative

motive." United States v. O'Brien, 391 US. 367, 383 (1968); see also McCray v.

United States, 195 US. 27, 56 (1904) (holding that the judiciar may not "restrain

the exercise of lawful power on the assumption that a wrongful purose or motive

has caused the power to be exerted"). In 0 'Brien, the Supreme Cour explained

why the motives of a legislative body are not the basis for declaring legislation

unconstitutional:

Inquiries into congressional motives or purposes are a hazardous
matter. When the issue is simply the interpretation of legislation, the
Court wil look to statements by legislators for guidance as to the
purpose of the legislature, because the benefit to sound decision-
making in this circumstance is thought sufficient to risk the possibility
of misreading Congress' purpose. It is entirely a different matter
when we are asked to void a statute that is, under well-settled criteria,
constitutional on its face, on the basis of what fewer than a handful of
Congressmen said about it. What motivates one legislator to make a
speech about a statute is not necessarily what motivates scores of
others to enact it, and the stakes are sufficiently high for us to eschew
guesswork. We decline to void essentially on the ground that it is
unwise legislation which Congress had the undoubted power to enact
and which could be reenacted in its exact form if the same or another
legislator made a 'wiser' speech about it.

391 US. at 383.

Since 0 'Brien, the Supreme Court has repeatedly refused to question a

facially content-neutral regulation on the basis ofthe motives of the enactors. See,

e.g., City of Erie v. PAP's A.M, 529 US. 277, 292-93 (2000) (rejecting the
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argument that statements by the city attorney, which allegedly reflected the city's

illicit motive in enacting the regulation, constituted a basis for striking down an

otherwise constitutional statute); City of Renton v. Playtime Theaters, Inc., 475

US. 41, 47-48 (1986) (rejecting the view that if a motivating factor was to restrict

the exercise of First Amendment rights, the ordinance would be invalid, following

O'Brien); see also DiMa Corp. v. Town of Halle, 185 F.3d 823, 828-29 (7th Cir.

1999); Grossbaum v. Indianapolis-Marion County Bldg. Auth., 100 F.3d 1287,

1298-99 (7th Cir. 1996) (same); Cleveland Area Bd. of Realtors v. City of Euclid,

88 F.3d 382,387 (6th Cir. 1996) (same); Douglass v. Londonderry School Bd., 413

F.Supp.2d 1, 7 (D.N.H. 2005).

For the reasons articulated in O'Brien and elsewhere, the City did not need

to prove that its motives for enacting a sign regulation were the same as its stated

purpose for enacting the regulation. The City was entitled to exercise its legislative

prerogative and change its ordinance in response to a lawsuit, and that is not

evidence of a bad motive that somehow justifies striking down the ordinance.

Accordingly, Appellant's focus on the motives of the City provides no basis for

invalidating the City's ordinance.
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2. The City could rely on common sense to support its
regulation and did not need to conduct detailed studies or
make detailed findings regarding the relationship of its
regulation to safety and aesthetics

Appellant does not dispute that the objectives expressed in the Ordinance-

safety and aesthetics-are legitimate ones. Nor could it reasonably do so. As the

Supreme Court explained in Metromedia, "(n)or can there be substantial doubt that

the twin goals that the ordinance seeks to further-traffic safety and the

appearance of the city-are substantial governental goals. It is far too late to

contend otherwise with respect to either traffic safety or esthetics." 453 US. at

507-508 (internal citation omitted).

Instead, Appellant presents an oft-rejected argument that the City needed to

have first conducted studies that gathered substantial supporting evidence proving,

empirically, that limits on the motion, animation, rotation, and other distracting

features of signs do in fact achieve the City's articulated goals. From Appellant's

view, it apparently makes no difference that the Supreme Court and other federal

courts have repeatedly recognized the common-sense relationship between motion

limitations and legitimate aesthetic and public safety objectives. In Appellant's

view, every City must investigate that question and collect the supporting evidence

before it adopts such restrictions.

In Metromedia, however, the Court held that it was a matter of common

sense that sign regulations advanced aesthetic interests: "It is not speculative to
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recognize that bilboards by their very natue, wherever located, and however

constructed, can be perceived as an 'esthetic harm.'" Id. at 510. The Supreme

Court also explained that it was a matter of common sense that signs pose safety

problems and that local governents could regulate signs based on this common-

sense notion:

We likewise hesitate to disagree with the accumulated, common-sense
judgments of local lawmakers and of the many reviewing courts that
bilboards are real and substantial hazards to traffic safety. There is
nothing here to suggest that these judgments are uneasonable. As we
said in a different context. . .: "We would be trespassing on one of
the most intensely local and specialized of all municipal problems if
we held that this regulation had no relation to the traffic problem of
New York City. It is the judgment ofthe local authorities that it does
have such a relation. And nothing has been advanced which shows

that to be palpably false."

Id at 507-08 (quoting Railway Express Agency, Inc. v. New York, 336 US. 106,

109 (1949)).

In Metromedia, the Supreme Court explicitly rejected the argument that the

record was inadequate to show any connection between bilboards and traffc

safety and affrmed the California Supreme Court's decision that, "as a matter of

law," "an ordinance which eliminates billboards designed to be viewed from

streets and highways reasonably relates to traffic safety." Id. at 508 (quotation

omitted); see also Ackerley Commc'ns of the Nw. Inc. v. R.F. Krochalis, 108 F.3d

1095, 1098 (9th Cir. 1997) (holding that city ordinance enacted to fuher city's

interest in aesthetics and safety is constitutional as a matter of law, following
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Metromedia). In doing so, the Supreme Court noted that many other courts agreed

that "a legislative judgment that bilboards are traffc hazards is not manifestly

unreasonable and should not be set aside." Id. at 509; see also Prime Media, 398

F.3d at 818; Ackerley, 108 F.3d at 1098-1100 (holding that, as a matter of law,

ordinance limiting the construction and relocation of billboards was a

constitutional regulation even "without detailed proof that the bilboard regulation

will in fact advance the city's interests").

For all these reasons, the district court correctly determined that the City's

interests in safety and aesthetics that were articulated in the ordinance itself and in

the record of the City Council's deliberations were sufficient to justify the City's

regulation of EMCs. The City did not need to conduct detailed studies or make

detailed findings regarding the relationship of its regulation to safety and aesthetics

in order for its ordinance to withstand constitutional scrutiny.

D. Appellant's Absolutist View of Content Neutrality Does Not Call

Into Question the Constitutional Validity of the Ban on EMCs

Appellant attacks the constitutionality of the City's previous ordinance,

which banned EMCs except for time and temperature displays, based on an

absolutist view of content discrimination that has been rejected by the US.

Supreme Court. The Supreme Court has repeatedly held that the concept of

"content discrimination" is not invoked every time the application of an ordinance

depends in part on what the sign says. See, e.g., Taxpayers for Vincent, 466 US. at
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811, 817; Hil, 530 US. at 721. Accordingly, Amici fully support the position

articulated last year by the US. Court of Appeals for the Eighth Circuit, and in the

brief of Amicus Curiae Scenic America, that a time and temperature exception is a

constitutionally permissible, content-neutral regulation. See La Tour, 442 F.3d

1096-97 (holding that sign regulation with exception permitting messages

displaying time and/or temperature is not content-based); Chapin, 2006 WL

2711851, at *3 (same). Moreover, Appellant's argument is entirely beside the

point because the issue before this Cour is the constitutionality of the City's

current-not former--rdinance. And the City's ordinance is content neutral

because it regulates the physical characteristics of signs, without regard to the

content or viewpoint expressed on the signs, for the purose of promoting public

safety and aesthetics.

II. The Ban Survives Intermediate Scrutiny and the Injunction Was

Correctly Denied

Appellant contends that the district court should not have used Ward's time,

place and maner test to evaluate the constitutionality of the City's ordinance, and

instead should have used Central Hudson. The City's ordinance, however,

withstands constitutional scrutiny under either test and, contrar to Appellant's

contentions, the City did not need to satisfy any heightened standard under Central

Hudson and was not required to adopt the least restrictive means to achieve its

goals in promoting safety and aesthetics.
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A. The Ordinance is Constitutional Under Ward and Central Hudson

Time, place, and manner regulations are constitutional when they (1) are

justified without reference to the content of the regulated speech, (2) are narrowly

tailored to serve (3) a significant governental interest, and (4) leave open ample

alternative channels for communication of the information. Clark v. Comm. for

Non-Violence, 468 US. 288, 293 (1984). Restrictions on commercial speech are

constitutional when (1) the governent has a substantial interest in regulating the

speech at issue, (2) the regulation directly advances that interest, and (3) the

regulation is no more extensive than necessary to serve the asserted governental

interest. Central Hudson Gas & Elec. Corp. v. Pub. Servo Comm 'n, 447 US. 557,

563-66 (1980). The City's ordinance withstands scrutiny under both tests.

First, for the reasons stated above, the City's sign ordinance is content

neutral because its stated purposes involve promoting public safety and protecting

the visual and aesthetic environment ofthe City.

Second, for the reasons stated above, the City's interest in public safety and

aesthetics are significant, substantial governmental goals. Taxpayers for Vincent,

466 US. at 806 ("Municipalities have a weighty, essentially esthetic interest in

proscribing intrusive and unpleasant formats for expression."); Metromedia, 453

US. at 507-08 (plurality) ("Nor can there be substantial doubt that the twin goals
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that the ordinance seeks to fuher-traffic safety and the appearance of the city-

are substantial governental goals. It is far too late to contend otherwise. . . .").

Third, the ban leaves open ample alternative communication because the

City permits static signs that otherwise satisfy the City's sign ordinance and

because there are many other avenues available. See La Tour, 442 F.3d at 1097

(holding that the prohibition on dynamic signs was narrowly tailored because there

were ample alternative chanels to communicate, including the use of non-

electronic signs). "Although other types of signs may lack the flexibility or

convenience of an EMC, (Appellant) is free to 'speak' on whatever issue it pleases

utilzing a medium not proscribed" by the City's ordinance. Chapin Furniture,

2006 WL 2711851, at *4.

Finally, the ban is narrowly and reasonably tailored to achieve these

substantial governental goals. In the context oftime, place, and manner scrutiny,

the requirement that a regulation be narrowly tailored means that the regulation

must not "burden substantially more speech than is necessary to furter the

government's legitimate interests." Ward, 491 US. at 799. Similarly, Central

Hudson requires that the regulation be no more extensive than necessary to serve

the asserted governental interest.

Here, the City bans EMCs because it believes that such signs are unattractive

and constitute a safety hazard. In Taxpayers for Vincent, the Supreme Court
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upheld a complete ban on posting signs on telephone poles (and their cross-wires),

stating that "(t)he District Court found that the signs prohibited by the ordinance do

constitute visual clutter and blight. By baning these signs, the City did no more

than eliminate the exact source of the evil it sought to remedy." 466 US. at 808.

Similarly, in La Tour, the Eighth Circuit held that an ordinance prohibiting

flashing, blinking, or animated signs was narrowly tailored because a message

displaying the time or temperature posed less of a traffic hazard than other

messages. 442 F.3d at 1097. In Chapin Furniture, the cour held that a prohibition

on signs that used flashing lights, lights changing in intensity, and scrollng

messages was narrowly tailored because "(t)he Town has gone no furter than

necessar to satisfy its aims." 2006 WL 2711851, at *4. Like the regulations at

issue in Taxpayers for Vincent, La Tour, and Chapin Furniture, the ordinance at

issue here directly advances the City's interests in safety and aesthetics because

static signs are less likely to cause traffic safety concerns or undermine the visual

environment of the City. Adopting means short of a ban would have been less

effective in achieving the goals of safety and aesthetics and also would have raised

enforceability problems. The City has not prohibited all signage and Appellant is

free to display its message on a non-dynamic sign. See id. (noting that plaintiff

was "free to 'speak' on whatever issue it leases utilizing a medium not proscribed"

by the regulation).
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For the reasons stated above, the City's ban is a constitutionally permissible

regulation under Ward and Central Hudson.

B. There is No Heightened Standard Under Central Hudson

Appellant argues that the City's sign ordinance fails a heightened test under

Central Hudson that requires a city to use the least restrictive means to accomplish

its goals of aesthetics and traffic safety and also requires detailed proof that a sign

regulation advances those interests. The Supreme Cour, however, has rejected the

notion that restrictions on commercial speech must satisfy a "least restrictive

means" test. City of Cincinnati v. Discovery Network, Inc., 507 US. 410, 416

n.12, 417 n.13 (1993); Board of Trustees of the State Univ. of New York v. Fox,

492 US. 469, 477-79 (1989). This Court should decline, as other cours have, the

invitation to import standards developed outside the law of signs to modify and

elevate the third and fourt prongs of the Central Hudson test.

Appellant's arguments bear a strong resemblance to those rejected by the

Ninth Circuit in Ackerley. There, the plaintiff bilboard company appealed a

district court decision that the city's sign regulation was constitutional as a matter

of law under Metromedia without detailed proof that the sign regulation would in

fact advance the city's interests in safety and aesthetics. 108 F.3d at 1097. Just

like Appellant here, the plaintiff in Ackerley contended that more recent Supreme

Court decisions such as 44 Liquormart, Inc. v. Rhode Island, 517 US. 484 (1996),
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Rubin v. Coors Brewing Co., 514 US. 476 (1995), Edenfieldv. Fane, 507 US. 761

(1993), and Discovery Network, 507 US. 410, elevated the Central Hudson test to

require a factual showing that an ordinance advanced the city's goals to a material

degree. Id. at 1097-98.

In Ackerley, however, the Ninth Circuit upheld the district court's decision

that under Metromedia, no such factual showing was necessar. Id. at 1099-1100.

The court reached this conclusion based on thee key segments of Metromedia:

(1) the Supreme Court's affrmance of 
the California Supreme Court's holding that

as a matter of law, an ordinance that eliminates bilboards designed to be viewed

from streets and highways reasonably relates to traffic safety; (2) the Supreme

Court's recognition of "the accumulated, common-sense judgments of local

lawmakers and of the many reviewing cours that billboards are real and

substantial hazards to traffic safety;" and (3) the Supreme Court's understading

that "billboards by their very nature, wherever located and however constrcted,

can be perceived as an 'esthetic har.'" Id. at 1098-1099 (quoting Metromedia,

453 US. at 509-10).

The Ninth Circuit then went on to conclude that the Supreme Court's post-

Metromedia application of Central Hudson to other types of commercial speech

restrictions had not heightened the Central Hudson test for sign regulations. Id. at

1099. The court reasoned that the Supreme Court had never questioned the vitality
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of Metromedia's application of the Central Hudson test to bilboard regulations

and had, in fact, expressly reaffrmed Metromedia's application of Central Hudson

in Taxpayersfor Vincent. Id. The court also relied on Justice White's admonition

in Metromedia that "(e)ach method of communicating ideas is 'a law unto itself

and that law must reflect the 'differing natures, values, abuses and dangers' of each

method. We deal here with the law of bilboards." Id. (quoting Metromedia 453

US. at 501 (internal quotation omitted)). Based on this admonition, the cour

concluded that Metromedia's bilboard progeny were the controlling precedents for

bilboard regulations. Id. Finally, the court noted that seven justices in

Metromedia agreed that San Diego's legislative judgment that billboards contribute

to traffic hazards and visual blight suffced to justify a complete ban on offsite

commercial billboards. Id. at 1099 n.5. For all these reasons, the Ninth Circuit

held that Metromedia was the directly controlling and binding precedent in the area

of billboards and refused to follow the application of Central Hudson in another

line of decisions in areas outside the law of bilboards. Id. at 1099-1100; see also

Action Outdoor Advert. JV L.L. C. v. Town of Shalimar, 377 F .Supp.2d 1178, 1190

n.12 (N.D. Fla. 2005) (holding that Metromedia and its bilboard progeny are the

controllng precedents on the application of the Central Hudson test to sign

regulations for all the reasons discussed above by the Ackerley cour and the

additional reason that Discovery Network, Edenfield, Rubin, and 44 Liquormart are
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factually distinguishable because the interests asserted in those cases are unrelated

to traffic safety and aesthetics); Outdoor Sys., Inc. v. City of Lenexa, 67 F.Supp.2d

1231, 1238-39 (D. Kan. 1999) (rejecting the argument that certain post-

Metromedia decisions, including Edenfield, had altered the Central Hudson test in

the area of billboard regulations).

In Outdoor Sys., the cour observed that in Edenfield, the Supreme Court

stated that, although the governent is required to make certin showings, it may

do so in light of common sense or legal precedent. 67 F.Supp.2d at 1238-39. The

court then reasoned that because the Supreme Court in Metromedia had accepted

the legislative judgment that prohibiting signs promotes traffc safety and

aesthetics, Edenfield did not cast doubt on Metromedia's holding that evidentiar

proofis not required of the common sense conclusion that limits on signs promotes

traffic safety and aesthetics. Id at 1239; see also Action Outdoor, 377 F.Supp.2d

at 1191 n.13 ("In no commercial speech case following Metromedia has the Court

cast doubt on the appropriateness of accepting the common sense judgment of

local lawmakers.").

The Supreme Court continues to recognize room for the exercise of

legislative judgment and also recognizes the continued vitality of Metromedia's

application of Central Hudson. See 44 Liquormart, 517 US. at 508 ("Our

commercial speech cases recognize some room for the exercise of legislative
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judgment," citing Metromedia, 453 US. at 507-08); Rubin, 514 US. at 487

(recognizing it is common sense that "a restriction on the advertising of a product

characteristic will decrease the extent to which consumers select a product on the

basis of that trait"); United States v. Edge Broad. Co., 509 US. 418, 434 (1993)

(accepting legislative judgment that advertising increases demand); see also

Greater New Orleans Broad. Ass 'n, Inc. v. United States, 527 US. 173, 189 (1999)

(holding that it is acceptable to assume more advertising increases demand for

gambling).

Accordingly, Appellant's attempt to impose a heightened standard is

unavailing. The City's ordinance withstands constitutional scrutiny under Central

Hudson as applied in Metromedia. To satisfy Central Hudson, the City is not

required to present detailed studies or other evidence to support the common sense

notion that its regulation of signs and billboards promotes traffc safety and

aesthetics.

C. The City Did Not Need to Adopt the Least Restrictive Means

Even Though There Were Less Restrictive Means Under
Consideration by the City

Appellant argues that the City Council had several policy options under

consideration that were less restrictive than the ban on EMCs ultimately chosen by

the City. Appellant contends that the very existence of these less restrictive policy

alternatives somehow means that the City has failed to satisfy the "narrowly
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tailored" or "reasonable fit" requirements of Ward and Central Hudson, because

the City could have achieved its goals short of a ban.

It is not surprising that Appellant was unable to cite a single case in support

of its argument because this "less-restrictive-alternative analysis. . . has never been

par of the inquiry into the validity" of content-neutral regulations on speech.

Ward, 491 US. at 797 (quoting Regan v. Time, Inc., 468 U.S. 641, 657 (1984))
,,

(emphasis added). It is well established that the validity of a regulation "does not

tu on a judge's agreement with the responsible decisionmaker concerning the

most appropriate method for promoting significant governent interests." Turner

Broad. Sys., Inc. v. Fed. Commc'ns Comm'n, 520 US. 180,218 (1997) (quoting

United States v. Albertini, 472 US. 675, 689 (1985)). Instead, the narrow tailoring

requirement is satisfied "so long as the . . . regulation promotes a substantial

government interest that would be achieved less effectively absent the regulation."

Ward, 491 US. at 799 (quotation omitted); see also Asociacion de Educacion

Privada de Peurto Rico, Inc. v. Garcia-Padila, 490 F.3d 1, 16 (1st Cir. 2007)

(under intermediate scrutiny, restrictions imposed need not be the least restrictive

or least intrusive means of accomplishing the regulation's legitimate governental

interest); Casey v. City of Newport, 308 F.3d 106, 115 (1st Cir. 2002) (observing

that the Supreme Court has rejected the least intrusive means test and refusing to

apply such a test); Globe Newspaper, 100 F.3d at 188, 190 (explicitly rejecting the
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least restrictive means test to assess the narow tailoring requirement because it

discounts Ward's inquiry into "whether, absent the challenged regulation, the

governent's objectives are achieved less effectively"); Nat'l Amusements v. Town

of Dedham, 43 F.3d 731, 744 (1st Cir. 1995) (holding that "narrow tailoring

requirement does not mandate a least restrictive means analysis," citing Ward).

In Turner Broadcasting, the Supreme Cour refused to invalidate a content-

neutral law on the grounds that there were less restrictive policy alternatives

available to achieve the desired goals. 520 US. at 217-218. The Court explained

why the less-restrictive-alternative analysis has never been used to invalidate a

content-neutral law:

Appellants posit a number of alternatives in an effort to demonstrate a
less restrictive means to achieve the Governent's aims. They ask us,
in effect, to sift through all the available or imagined alternative

means of regulating cable television in order to determine whether the
Governent's solution was the least intrsive means of achieving the
desired end, an approach we rejected in Ward . . .. This less-

restrictive-alternative analysis. . . has never been a part of the inquiry
into the validity of content-neutral regulations on speech. Our
precedents establish that when evaluating a content-neutral regulation
that incidentally burdens speech, we wil not invalidate the preferred
remedial scheme because some alternative solution is marginally less
intrusive on a speaker's First Amendment interests . . . It is well
established a regulation's validity does not turn on a judge's
agreement with the responsible decisionmaker concerning the.
appropriate method for promoting significant governent interests.

Id. (internal quotations and citations omitted). Following the US. Supreme

Court's standard in Ward and Discovery Network, this Cour has cautioned that the
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existence of less burdensome alternatives "does not automatically compel the

conclusion that a regulation burdens 'substantially more' speech than is

necessary." Globe Newspaper, 100 F.3d at 190. This Court explained that less-

burdensome alternatives "must be considered in connection with the inquiry into

whether, absent the challenged regulation, the governent's interests are achieved

less effectively." Id. In Globe Newspaper, this Court upheld a ban on newspaper

distribution boxes from a historic district in Boston, concluding that the ban was

content neutral and survived intermediate scrutiny because aesthetics was a

significant governental interest, the ban was narrowly tailored to achieve that

interest, and there were alternative chanels for distribution in the same public

forum. Id. at 183, 187-90. The First Circuit said:

Giving too much weight to the existence of alternatives, without
calibrating the scales to account for differences between them and the
challenged regulation in terms of overall effectiveness and impact on
aesthetics, may result-as here-in error. . . . Under this rubric, while
we do not dispute that the Commission could have adopted a less
drastic solution, the fact that it chose not to does not mean that it did
not "carefully calculate the costs and benefits associated with the

burden on speech imposed by (the regulation).

100 F .3d at 190 (quotation omitted).

Like the Appellants in Turner Broadcasting, Appellant here asks this Cour

to invalidate the City's content neutral ban on EMCs because the City could have

adopted less restrictive measures, including measures favored by Appellants to

deregulate EMCs altogether. The City, however, enacted a content-neutral law. In
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these circumstances, it is entirely irrelevant that there might be less restrictive

means of regulating EMCs that might fuher the goals of aesthetics and public

safety so long as the City's ban promotes those goals and those goals would be

achieved less effectively without the ban. The City was constitutionally entitled to

choose an alternative that it believed would effectively achieve its goals. The

existing alternatives considered and rejected by the City Council-baning EMCs

under certain circumstances-not only would achieve the goals of aesthetics and

safety less effectively, but they raised enforceability problems. The alternative

favored by Appellant-the deregulation of EMCs-would not achieve the City's

goals of aesthetics and safety at alL. Accordingly, Appellant has no legal or factual

basis for asking this Cour to strike down the option chosen by a democratic,

representative decision-making body because another option was available. To do

so intrdes on the prerogatives and land use planing authority of the legislative

branch, violating separation of powers.

CONCLUSION

For the reasons stated above, this Court should affirm the District Cour's

order denying Appellant a preliminar injunction because the City's ban on EMCs

withstands constitutional scrutiny in all respects.
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