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Background: Qutdoor advertising business sued city, alleging that a sign ordi nance was
unconstitutional. The United States District Court for the District of Maryland, 2004 W
78054, J. Frederick Motz, J., dismissed, and the business appeal ed.

Hol di ng: The Court of Appeals held that the business | acked standing.
Affirnmed.
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Qut door advertising business alleging that city's sign ordi nance was unconstitutional
failed to nmeet the causation and redressability el enents of standing; even if the

ordi nance were invalidated, the business would still have |acked the registration and
licensing required to engage in the outdoor advertising business in Maryland. U S C A
Const. Art. 3, § 2.

*102 Appeal fromthe United States District Court for the District of Maryland, at
Greenbelt. J. Frederick Motz, District Judge. (CA-03-2372-8- JFM.
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Samantha M W Illians, Venable, L.L.P., Rockville, Mryland, for Appellee.

Paul T. dasgow. Sr., Venable, L.L.P., Rockville, Maryland; Joann Robertson, Ofice of
the County Attorney, Rockville, Maryland, for Appell ee.

© 2005 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=2004073986
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=2004073986
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0170478101&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92K42.1%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92K42.1%281%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0170478101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0251353401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0103559401&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0201291101&FindType=h

Westlaw:

123 Fed. Appx. 101 Page 2
123 Fed. Appx. 101, 2005 W. 428783 (4th CGr.(M.))
(Cite as: 123 Fed. Appx. 101, 2005 W 428783 (4th Cir.(M.)))

M chael C.Wrsham Forest Hill, Maryland; WIlliamD. Brinton, Cristine M Russell
Rogers Towers, P.A., Jacksonville, Florida, for Amici Supporting Appellee.

Before LUITIG KING and DUNCAN, Circuit Judges.

Affirmed by unpublished per curiam opinion

Unpubl i shed opi nions are not binding precedent in this circuit. See Local Rule 36(c).
PER CURI AM

**1 Plaintiff Trinity Qutdoor, LLC ("Trinity"), an outdoor advertising business, appeals
the district court's dismssal, for lack of standing, of its civil action against The City
of Rockville, Maryland. According to the court, Trinity |lacked standing to sue, and the
court thus |acked subject matter jurisdiction in this dispute, pursuant to Federal Rule of
Cvil Procedure 12(b)(1). By its Opinion of January 15, 2004, the court concluded that
Trinity's alleged injuries were not caused by the conduct it conplained of and that its
asserted injuries were not redressable by the court. Trinity Qutdoor, LLCv. City of
Rockville, M., No. JFM 03-2372, 2004 W 78054 (D.Ml.) (the "Qpinion"). On appeal
Trinity maintains that the district court erred inits Opinion, in that standing to
mai ntain suit was not dependent upon Trinity's registration with Maryland to do busi ness
or acquiring a state license to engage in outdoor advertising. As explained bel ow, we
affirm

l.

Trinity, which is organi zed under the | aws of Georgia, sought, during the sumrer of 2003,
to pursue opportunities in the *103 outdoor advertising industry in Maryland. Trinity
first entered into | ease agreenents with respect to seven separate parcels of real estate
located in Rockville's comercial or industrial districts. 1In July 2003, Trinity
submtted to Rockville seven applications for permission to erect freestanding "off-site"
signs on those seven parcels, adjacent to major roads and hi ghways (publicizing products,
services, or activities avail able somewhere other than on the prem ses where the signs
were to be erected). At that tine, however, Trinity had not registered to do business in
Maryl and and it had not obtained a Maryland |icense to engage in the outdoor adverti sing
busi ness there. See M. Code Ann., Corps. & Ass'ns, 8§ 7-202 (requiring foreign
corporations to regi ster before doing business in Maryland); M.Code Ann., Transp. §

8- 708 (providing that persons nmay not engage in outdoor advertising business for profit in
Maryl and wi thout |icense from State).

Rockville pronptly rejected each of Trinity's seven applications, on the asserted basis
that granting themwould violate the Rockville City Code. Def."s Mem in Supp. of Mdt. to
Dismss, Ex. 3 at 1 6, 8. [EN1] The Rockville zoning ordinance then in effect, see
Rockville, M., Code, ch. 25, art. |, 8§ 25-1 (providing for definitions), and ch. 25
art. X, 88 25-456 to - 485 (providing for sign regulations) (collectively the "Sign
Ordi nance"), created a conprehensive schene for regulating signs in the City, including
provisions relating to pernmtting, placenment, nunber, construction, size, height, design
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operation, and maintenance. The Sign O dinance nandated that no sign could be erected

wi t hout Rockville's prior issuance of a sign permit, id. at 8§ 25-462, and that no such

permt would be issued by Rockville unless the proposed sign was of a type specifically
aut hori zed by the Sign Ordinance, id. at 8§ 25-461(a). [FEN2]

EN1. In connection with proceedings in the district court on the jurisdictiona

i ssue, Rockville submitted the affidavit of its Chief of Inspection Services to the
court, reflecting that the seven Trinity applications were rejected as prohibited
off-site advertising. Trinity's Conplaint, on the other hand, alleged that it
received letters fromRockville dated July 11, 2003, and August 8, 2003, inform ng
Trinity that all applications for billboards were "refused at the counter." Conpl.
at § 33. This conflict over the manner in which Rockville denied Trinity's
applications is not pertinent to our analysis.

EN2. Anong other requirenents, the Sign Odinance prohibited "signs which contain
the nane of a building, product, business, service or institution which is not

| ocated on the same |lot as the sign," except for "tenporary signs, pernmanent

subdi vision identification signs, and political signs erected in accordance with the
requirenents of this article.”" 1d. at 8§ 25-461(a)(3). Wiile Rockville's Sign

Revi ew Board possessed |imted discretion to authorize nodifications of the Sign
Ordi nance's requirenments on a case-by-case basis--where application of the O dinance
woul d result in "peculiar and unusual practical difficulties" or "exceptional or
undue hardship," id. at & 25-458(c)--no such nodification was available to
circumvent the Sign Ordinance's prohibition of off-site signs. 1d.

**2 On August 15, 2003, Trinity filed its conplaint against Rockville in the District of
Maryl and, alleging that the Sign Odinance was unconstitutional as applied to Trinity and
that it was facially unconstitutional as applied to third parties. Mre specifically, the
conpl aint alleged, inter alia, that the Sign Odinance "defines many signs based upon the
content of the nessage" to be posted, and that it favors conmercial over noncommerci al
speech. Compl. at 171 9, 67-70. As relief for Rockville's alleged transgressions, Trinity
sought, inter alia, to enjoin enforcenent of the Sign Odinance. On Septenber 23, 2003,
Rockville filed a notion to dismiss Trinity's conplaint under Rule 12(b)(1), *104
asserting that Trinity | acked the constitutionally nandated standing to sue--and that the
district court thus |acked subject matter jurisdiction--because the clains asserted in
Trinity's conplaint were not redressable by the court. Mre specifically, Trinity had not
regi stered to do business in Maryland, it had not secured a license fromthe State to
engage in the outdoor advertising business, and its proposed signs failed to conport with
the size restrictions established by the Sign Odinance. [EN3]

EN3. While this proceeding was pending, and as a result thereof, Rockville adopted a
new sign ordi nance, Ordinance No. 26-03, in Cctober 2003, which added Chapter 19.5,
entitled "Signs," to Rockville's municipal code. Rockville, M., Code, Ch. 19.5, 88§
19.5-1 to 19.5-32. By Chapter 19.5, Rockville explicitly sought to enact safeguards
that would stand even if Trinity succeeded in invalidating the Sign Ordinance. See
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Preamble to Chapter 19.5. Chapter 19.5 provided that the Mayor and the Gty Counci
of Rockville intended to linmt the size of any erected signs and to ensure their
saf e construction and design. See id. One such safeguard was an overar ching,
absolute size limt on freestanding signs of 100 square feet. 1d. at § 19.5-12.

On January 9, 2004, the district court heard argunment on Rockville's notion to dism ss.
Promptly thereafter, on January 15, 2004, the court issued its Qpinion dismssing
Trinity's conplaint under Rule 12(b) (1), concluding that Trinity |l acked standing to
chal | enge the constitutionality of the Sign Ordinance. By its Opinion, the court held
that Trinity's alleged injuries were not caused by Rockville's conduct and those injuries
were not redressable by the remedy it sought, in that Trinity was neither registered to do
busi ness in Maryland nor |icensed to engage in the outdoor advertising business in that
State. The court also noted a nunber of other probable defects with Trinity's conpl aint,
and it observed that the subsequent enactnent by Rockville, see supra note 3, likely
i npacted on Trinity's clains. Opinion at *3

On January 29, 2004, Trinity filed its notice of appeal fromthe order of dismssa
entered on January 15, 2004. [FEN4] On appeal, Trinity contends that the district court
erred in concluding that Trinity had failed to satisfy the criteria for constitutiona
st andi ng.

ENA. On July 12, 2004, six months after the Opinion was filed, Rockville amended the
Sign Ordinance itself, in Odinance No. 26-04. This anended Sign Ordinance purports
to cure many of the alleged defects in the original Sign Odinance; nost
significantly by providing that (1) the prohibition against off-prenise signs does
not pertain to noncomercial signs, id. at § 25-1, and (2) businesses nay use
otherwi se pernmitted sign space to post nonconmercial messages, id. at § 25-473.

.
A district court's dismssal for lack of standing is a ruling of law that we revi ew de
novo. Bryan v. Bellsouth Communications., Inc.., 377 F.3d 424, 428 (4th Cr.2004).
I mportantly, we examine jurisdictional facts for clear error and as they existed at the
time of the filing of the lawsuit. Lujan v. Defenders of Wldlife, 504 U.S. 555 571 n

4, 112 S. C&. 2130, 119 L.Ed.2d 351 (1992)

M.

The question of standing to sue is an issue of constitutional dinension, in that Article
I1l of the Constitution "limts the judicial power of the federal courts to resolving
actual cases and controversies." Finlator v. Powers, 902 F.2d 1158, 1160 (4th G r.1990).
The essence of the inquiry into constitutional standing sinply focuses on whether the

plaintiff is a proper party to institute suit. |In order to possess standing, a plaintiff
nmust denonstrate to *105 the court: (1) an injury-in-fact that is concrete and
particul arized, rather than conjectural or hypothetical; (2) that the injury was caused

by the conduct conplained of; (3) and that such injury is likely to be redressed by a
favorabl e judicial decision. Lujan, 504 U S at 560-61, 112 S. &. 2130; see al so Burke
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v. City of Charleston., 139 F.3d 401, 405 (4th Cir.1998).

**3 When an issue of standing is asserted as a basis for |ack of subject matter
jurisdiction under Rule 12(b)(1), the plaintiff bears the burden of proof. R chnond
Fredericksburg & Potomac R R Co. v. United States, 945 F.2d 765, 768-69 (4th Cr.1991).
And in assessing a question of standing, a district court "may consider evidence outside
t he pl eadi ngs wi thout converting the proceeding to one for sunmary judgnent.” Id. The
el ements of standing are then subjected to the sane degree of proof that governs ot her
contested factual issues. See Lujan, 504 U.S. at 561, 112 S. C. 2130. At the pleading
stage, "general factual allegations of injury resulting fromthe defendant's conduct nmay
suffice, for on a notion to dismss we 'presune that general allegations enbrace those
specific facts that are necessary to support the claim' " Id. (quoting Lujan v. Nat'
Widlife Fed'n, 497 U S. 871, 889, 110 S.&. 3177, 111 L.Ed.2d 695 (1990)).

In these circunstances, we are constrained to agree with the analysis of the district
court, as spelled out inits Qpinion, that Trinity has failed to nmeet the second and third
requirenents of Lujan, 504 U.S. at 560-61, 112 S. C. 2130, that is the causation and
redressability el enents of standing. It is undisputed that, when this litigation was
initiated, Trinity had not registered to do business in the State of Maryland and it had
not obtai ned an outdoor advertising license in that State. See M. Code Ann., Corps. &
Ass'ns, 8 7- 202; Ml.Code Ann., Transp. 8§ 8-708. [FN5] As nore thoroughly explained in
the Qpinion, Trinity's alleged injuries, i.e., its inability to erect signs, were neither
caused by Rockville's denial of its applications pursuant to the Sign Odi nance nor
redressable by the court. Put sinply, had Rockville granted Trinity's sign applications,
or had the Sign Odinance been invalidated in court, Trinity would yet have been unabl e,
because of its lack of registration and licensing, to engage in the outdoor advertising
business in Maryland. W therefore reject Trinity's appeal of the district court's
ruling, and we are content in so doing to adopt the reasoning of its Qpinion. See Trinity
Qutdoor, LLCv. City of Rockville, M., No. JFM03-2372, 2004 W 78054 (D.M. Jan. 15,

2004) .

EN5. Trinity represented to us at oral argunment that it has now conplied with, or
that is in the process of conplying with, the Maryland registration and |icensing
requi renents. Because jurisdiction is assessed at the tine a conplaint is filed,
see Lujan, 504 U.S. at 571 n. 4, 112 S.C. 2130, such after-the-fact conpliance by
Trinity does not affect this appeal. Any such conpliance may, of course, be a
factor should Trinity initiate a new | awsuit.

I V.
Pursuant to the foregoing, we affirmthe judgnment of the district court.
AFFI RVED
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