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LOCAL PLANNING

Chapter 7 provides the authorizing legislation for planning at the local level of government.  It
is divided into four parts.  The first part addresses the role of the planning function in local
government – how the “local planning agency” is established, what its relationship with the
legislative body and chief executive officer should be, and what are its powers.  Several alternatives
are advanced for the structure of a local planning commission.  This part also provides a role for
neighborhood planning councils and independent neighborhood and community organizations.

The second part details the contents of a local comprehensive plan in terms of a mandatory set
of elements (if the decision is made to mandate local planning) and optional elements. The section
also describes different subplans that are focused on specific areas, like neighborhoods, transit stops,
and redevelopment areas.  In addition, the text includes model language that describes systems for
land market monitoring to ensure an adequate supply of buildable land.  Such a system would be
required if the local comprehensive plan contains urban growth areas, which are described in
Chapter 6, Regional Planning.  

The third part sets forth procedures for plan review, adoption, and amendment.  The plan review
component contains an optional procedure for state approval of regional and local comprehensive
plans, with an appeal to a state comprehensive plan appeals board.  Municipalities would also be
able to appeal to the board urban growth area designations by a regional or county planning agency
if agreement cannot otherwise be reached.  Another innovative feature of this part is its express
provision for public collaborative processes in plan-making that goes beyond the simple requirement
of the single public hearing advocated in Section 8 of the Standard City Planning Enabling Act
(1928).  It offers a model statute to guide local governments in ensuring that the plan preparation
process engages the general public.

The fourth part describes measures that carry out the plan and monitor its implementation,
including corridor mapping and local capital budgeting. The section also includes a description of
agreements with other governmental units and nongovernmental organizations, which are identified
in the local comprehensive plan as having implementation responsibilities.  It also provides for the
establishment of benchmarking systems to measure and track performance in achieving the goals
of local plans.
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Chapter Outline

GENERAL PROVISIONS

7-101 Definitions
7-102 Establishment of Local Planning Agency 
7-103 Powers of Local Planning Agency 
7-104 Rule-Making Authority

ORGANIZATIONAL STRUCTURE

7-105 Establishment of Local Planning Commission
7-106   Powers and Duties of Local Planning Commission
7-107 Annual Reports of Local Planning Agency and Local Planning Commission
7-108 Designation of Neighborhoods
7-109 Neighborhood Planning Councils
7-110 Neighborhood and Community Organizations; Recognition

PLAN PREPARATION

7-201 Local Comprehensive Plan, Generally; Purposes
7-202 Specification for Plan Elements and Supporting Studies; Economic, Demographic,

and Related Assumptions; Mandatory and Optional Elements; Opt-Out Provisions;
Joint Plan or Plan Element Preparation

LOCAL COMPREHENSIVE PLAN ELEMENTS

Required Elements or Elements that Are Required but with an Opt-Out Provision

7-203  Issues and Opportunities Element
7-204 Land-Use Element
7-204.1 Land Market Monitoring System [Optional, but Required if Urban Growth Areas

Are Required]
7-205 Transportation Element 
7-206 Community Facilities Element
7-206.1 Telecommunications Component
7-207 Housing Element (Two Alternatives)
7-208 Economic Development Element [Opt-Out Provision Applies]
7-209 Critical and Sensitive Areas Element [Opt-Out Provision Applies]
7-210 Natural Hazards Element [Opt-Out Provision Applies]
7-211  Program of Implementation 
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Optional Elements

7-212 Agriculture, Forest [, and Scenic] Preservation Element
7-213 Human Services Element
7-214 Community Design Element
7-215 Historic Preservation Element
7-216 [Other]

Subplans
7-301 Neighborhood Plan
7-302 Transit-Oriented Development Plan
7-303 Redevelopment Area Plan
7-304 [Other Subplans – for Future Expansion]

PROCEDURES FOR PLAN REVIEW, ADOPTION, AND AMENDMENT

7-401 Public Participation Procedures and Public Hearings
7-402.1 Comprehensive Plan Appeals Board
7-402.2 Review and Approval of Regional and Local Comprehensive Plans and Significant

   Amendments
7-402.3 Appeal of Determination Regarding Urban Growth Area Designation
7-402.4 State[,][and] Special District[, and School District] Projects Not Included in

Approved Regional and Local Comprehensive Plans; Review by Comprehensive Plan
Appeals Board 

7-402.5 Submission of Plans Under This Act; Withholding of Grant Money
7-403 Adoption of Local Comprehensive Plans
7-404 Certification, Filing, and Recordation of Local Comprehensive Plans; Availability for

Purchase; Computer Access to Plans 
7-405 Amendment of Local Comprehensive Plans
7-406 Periodic Review and Revisions of Local Comprehensive Plans and Land Development

Regulations

IMPLEMENTATION; AGREEMENTS WITH OTHER 
 GOVERNMENT AND NONPROFIT ORGANIZATIONS

7-501 Corridor Map
7-502 Local Capital Improvement Program; Adoption of Local Capital Budget
7-503 Implementation Agreements
7-504 Benchmarks; Reporting Requirements

Table 7-1 Voluntary Planning Organizations
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Table 7-2 Organizing for Neighborhood Planning
Table 7-3 Local Comprehensive Plan Elements in Model Statutes
Table 7-4 Some Pros and Cons of Mandatory Local Planning
Table 7-5 Summary of State Statutory Requirements for Comprehensive Plans

NOTE 7A – A NOTE ON NEIGHBORHOOD PLANS

Appendix – List of Neighborhood Plans Reviewed (by Chronology)

NOTE 7B – A NOTE ON COMPREHENSIVE PLANNING REQUIREMENTS IN STATE STATUTES

Cross-References for Sections in Chapter 7

Section No. Cross-Reference to Section No.

7-101 All Sections in Ch. 7
7-102 7-103, 7-104, 7-105, 7-107, 7-204.1, 7-406, 7-501, 7-402, 7-504, Chapter 7

generally
7-103 7-102, 7-104, 7-105, 7-107, 7-204.1, 7-406, 7-501, 7-402, 7-504, Chapter 7

generally
7-104 7-102, 7-103
7-105 7-106
7-106 7-102, 7-105, 7-107, 7-301, 7-302, 7-303,7-401
7-107 7-102, 7-103, 7-106, 7-504
7-108 7-109, 7-110, 7-301, 7-401
7-109 7-108, 7-110, 7-301, 7-401
7-110 7-108, 7-109, 7-110, 7-301, 7-401

7-201 2-102, 4-207, 4-208, 6-201, 6-203, 7-202 to 7-216, 7-301 to 7-302, 7-401 to 7-406,
Ch. 12

7-202 7-201, 7-202 to  7-216, 7-301 to 7-302, 7-401 to 7-406, Ch. 12
7-203 7-201 to 7-202, 7-204, 7-208, 7-401
7-204 4-204, 5-204, 6-201, 6-201.1, 7-201 to 7-202, 7-204.1, 7-205, 7-206, 7-209, 7-211,

Ch. 12
7-204.1 6-201, 6-201.1, 7-204 
7-205 6-204, 7-205, 7-211, 7-302, 7-501, 7-503, Ch. 12

Section No. Cross-Reference to Section No.

7-206 7-204, 7-206.1, 7-211
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7-206.1 4-206. 1, 7-202, 7-206, 7-211
7-207 4-207, 4-208, 6-203, 7-208,  7-211, Ch. 12
7-208 4 -206, 7-202, 7-203, 7-204, 7-207, 7-211, 14-201
7-209 5-203, 5-204, 7-202, 7-204, 7-205, 7-206, 7-210, 7-211, 7-504
7-210 5-203, 5-204, 7-202, 7-211
7-211 6-402, 7-201 to 7-210, 7-212 to 7-214, 7-301 to 7-303, 7-502, 7-503, 7-504
7-212 7-204, 7-211, 7-503
7-213 7-211, 7-503
7-214 7-211
7-215 5-203, 5-204, 7-211

7-301 7-106, 7-108 to 7-110, 7-211
7-302 7-205, 7-106, 7-211
7-303 7-106, 7-211, 7-503

7-401 7-106, 7-108 to 7-109, 7-110, 7-201 to 7-203
7-402.1 7-402.2 to 7-402.5
7-402.2 4-202, 6-305, 6-305, 7-402.1, 7-402.3 to 7-402.5, 7-403
7-402.3 6-201, 6-201.1, 7-402.1 to 7-402.3, 7-402.4 to 7-402.5
7-402.4 7-402.1 to 7-402.3, 7-402.5
7-402.5 7-402.1 to 7-402.4
7-403 5-101 et seq., 5-201 et seq., 5-301 et seq., 7-402.2, 7-404 to 7-405, 7-501
7-405 7-403, 7-405
7-406 7-102 to 7-103, 7-201 to 7-202, 7-204.1, 7-405, 7-504, 8-102, 8-103, 8-601, 8-602,

10-201 et seq.

7-501 7-205, 7-403
7-502 7-211
7-503 7-205, 7-211, 7-212, 7-213, 7-303
7-504 7-107, 7-109, 7-110, 7-211, 7-406

WHY SHOULD LOCAL GOVERNMENTS PLAN?
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1Note: The model legislation in this Chapter assumes the existence of a state planning agency (described in
Chapter 4, State Planning) and/or a regional planning agency (described in Chapter 6, Regional Planning).  The nature
of the relationships between state and regional planning agencies and local governments will vary considerably. For
example, on the simplest level, that relationship may be technical assistance by the state or regional agency to the local
government.  Or, there may be a state and/or regional plan that has an advisory (e.g., nonbinding) status with respect to
local planning.  On the other hand, the relationship may extend to a mandatory review and certification by the state
and/or regional planning agency of the local government's plans for consistency with state and/or regional goals and
policies and state statutes and administrative rules. (See Sections 7-402.1 to 7-402.2, which establish a procedure for
state review and approval of local comprehensive plans.)  The state or regional planning agency may also have other
powers of intervention in local land-use decision-making when such decisions affect state or regional interests (see
Section 4-208, State Planning for Affordable Housing, and Chapter 5, State Land-Use Control).  Finally, in the area of
transportation planning, there may be a metropolitan planning organization (MPO) whose role it is to formulate a long-
range regional transportation plan as a requirement of ensuring continuing federal funding for transportation
improvements in the region (the MPO may also be a regional planning agency as well).  Many of the projects in the
regional transportation plan will evolve out of local planning efforts (see Section 6-204, Regional Transportation Plan).

2Alan Black, “The Comprehensive Plan,” in Principles and Practice of Urban Planning, William I. Goodman
and Eric C. Freund, eds. (Washington, D.C.: International City Management Association, 1968), 360.
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This Chapter provides the authorizing legislation for planning at the local level of government
– how local governments organize to plan, what plans should contain, and the processes for adopting
them.1  It is noteworthy that, throughout the United States, even where state statutes do not require
planning, local governments of all sizes continue to plan on their own. This underscores how
widespread the recognition of the benefits derived from such planning has become.  While each local
government may have a special set of reasons in undertaking the preparation of plans, several of the
most frequently-mentioned include:
  
‚ Local planning draws the attention of the local legislative body, appointed boards, and citizens

to the community’s major development problems and opportunities – whether they be physical,
environmental, social, or economic.  A plan gives elected and appointed officials in particular
an opportunity to back off from their preoccupation with pressing, day-to-day issues and to
clarify their ideas on the kind of community they are trying to create by their many specific
decisions. The local planning process provides a chance to look broadly at programs a local
government  may initiate regarding housing, economic development, provision of public
infrastructure and services,  environmental protection, and natural and manmade hazards and
how they relate to one another.  A local comprehensive plan represents a “big picture” of the
community, one that can be related to the trends and interests of the broader region as well as
the state in which the local government is located.2  

‚ Local planning is often the most direct and efficient way to involve the members of the general
public in describing the community they want.  The process of plan preparation, with its
attendant workshops, questionnaires, meetings, and public hearings, permits two-way
communications between citizens and local government officials as to a vision of the community
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3Charles M. Haar, “The Master Plan: An Impermanent Constitution,” Law and Contemporary Problems 20,
no. 3 (Summer, 1955), 359.

4Id., 363

5Id., 362.

6Id., 365-66.
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and the details of how that vision is to be achieved.  In this respect, the plan is “a blueprint of
values” that evolves over time.3

‚ Local planning results in the adoption of a series of goals and policies that, ideally, should guide
the local government in administering regulations like zoning and subdivision controls, in the
location, financing, and sequencing of public improvements in the community, and in guiding
redevelopment efforts.  In so doing, it may also provide a means of coordinating the actions of
many different agencies within the local government itself.

Apart from these reasons from the local government perspective, local planning also has direct
benefits to the private sector.

‚ Because planning results in a statement of how the local government intends to act over time
with respect to its physical development and redevelopment in terms of public investment and
execution of land development controls, the “private land owner may shape his own plans in the
plastic stage when they have not yet crystallized” in the words of one writer.4  A plan sends
signals by providing a “prophecy of public reaction” to specific development proposals, which
ultimately influences complimentary private investments.5

‚ The predictability that a plan offers by its requirement of information-gathering and analysis
ensures (hopefully) that what a local government does is based on facts, not “haphazard
surmises.”  It thus provides a measure of consistency to governmental action, a “guard against
the arbitrary” that “diminishes the problems of discrimination, the granting of special privileges,
and the denial of equal protection of the laws.”6 

Finally, from the standpoint of the state itself, it is desirable that local governments plan.  State
facilities like freeway interchanges and parks are affected by what local governments authorize to
occur around them.  A local government can allow development that is either compatible or
incompatible with such state investments. Typical state interests – like protection of wetlands,
preservation of coastal areas and farmland, and provision of affordable housing – are directly
influenced by what local governments do. While states do not, in all instances, attempt to directly
influence the substantive content of plans or their implementation, the preparation of such plans does
provide an opportunity for such interests to be raised so that local governments can address them
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7Linda C. Dalton, “Politics and Planning Agency Performance: Lessons from Seattle,” Journal of the American
Planning Association, 51,  no. 2  (Spring 1985):189-190, citing James A. Spencer, “Planning Agency Management,”
in The Practice of Local Government Planning, edited by Frank So, Israel Stollman, Frank Beal, and David S. Arnold
(Washington, D.C.: International City Management Association), 84, and John Friedman, “A Response to Altschuler:
Comprehensive Planning as a Process,” Journal of the American Institute of Planners, 31, no. 3 (August 1965): 195.
See generally Beverly Moss Spatt, A Proposal to Change the Structure of City Planning: Case Study of New York City
(New York: Praeger, 1971), ch. 1.

8Advisory Committee on City Planning and Zoning, U.S. Department of Commerce, A Standard City Planning
Enabling Act (Washington, D.C.: U.S. GPO, 1928), Tit. 1, §§2-11 (hereinafter referred to as “SCPEA”).  The main
provisions of the SCPEA were directed at establishing a municipal planning function, but not at establishing a
comparable structure for unincorporated areas, such as in counties or townships.  The act did, however, authorize
regional planning commissions.
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in a positive and proactive manner.  The mere fact that a local government might consult with the
state transportation or natural resources department in a plan’s preparation is a way in which state
interests may be articulated and accommodated.

Where should the planning organization in local government be located?  How should its powers
be defined and described?  The planning organization is an inherently unusual agency since it
incorporates both line (providing direct service to the public) and staff (providing advice to the
executive branch and analysis across line departments)  functions.   These functions may be
performed by separate divisions in one office (e.g., a long-range planning division as well as a
current short-range planning division – incorporating permit issuance, zoning, and subdivision).  The
planning organization or department may report to either the local chief executive, an independent
planning commission, or the legislative body itself.  It may also be part of a community development
department that includes engineering, building, housing, and environmental code enforcement, as
well as federal Community Development Block Grant administration.  When the planning
organization is fulfilling a staff function (such as preparing long-range plans, advising on policy, or
conducting research), it is typically serving a diverse constituency that includes the chief executive
officer, the legislative body, the individual line departments, and the planning commission itself.7

Sometimes a local government will obtain technical planning services through contracts with
regional planning agencies, other local governments, and planning consultants.

Over the years, model statutes and journal articles have proposed a wide variety of approaches
for establishing the planning function in local government.

(1)  Standard City Planning Enabling Act (SCPEA). The SCPEA, drafted by an advisory
committee of the U.S. Department of Commerce in the 1920s, proposed the creation of an
independent municipal planning commission, to be composed of nine members, including the mayor,
one of the administrative officials of the municipality selected by the mayor, a member of the
council selected by the council itself, and six other persons who were to be appointed by the mayor,
if the mayor was elected.8  The terms of the appointed members were six years. If the mayor was not
elected, then the council would select the remaining six members.  Commission members were to
receive no compensation for their work.
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9Id., Tit. I, §5,

10Id., n. 12.

11Id., n. 13.

12Id.

13Id.

14Id., n. 10.
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Under the SCPEA, the planning commission was the municipal planning agency.  It had the
authority to hire staff and contract with city planners, engineers, and other consultants to carry out
its responsibilities.  The expenditures for its activities, exclusive of gifts, were to be within the
amounts appropriated for the purpose by the council, which was to provide the funds, equipment,
and accommodations for the commission's work.9

A note to the SCPEA indicated that the number of members on the planning commission could
range widely.  States “may prefer to adopt a more elastic provision, as, for instance, from 5 to 11
members, thus giving the council of each municipality some leeway to be varied somewhat
according to the size of the municipality.”10

On the question of whether to include the mayor, the SCPEA's authors wrote, “there is a decided
difference of opinion.”11 The central issue was whether the planning commission was to include a
person who would represent the municipal administration on the commission.  According to the
SCPEA, if the mayor were the chief executive officer, then the mayor should sit on the commission.
On the other hand, if there were a city manager instead of a mayor, then the city manager should fill
that slot.

The SCPEA also endorsed the view that, in a community where the mayor served as both the
chief elected official and the chief executive officer, the mayor is in a position to become the leader
in administrative policies and is therefore the “logical liaison officer between planning and
administration and between planning and the public.”12 Consequently, the mayor “is the official who
in turn is in the best position to give planning the necessary prestige with the public and the
council.”13 

The SCPEA did not specify which administrative official of the municipality should sit on the
commission; the official selected could vary upon the circumstances.  In some cities, it could be the
city engineer; in others it could be the chairman of the park board.  What was important, noted the
SCPEA's authors, was to ensure that either a substantial majority or two-thirds of the commission
be composed of members who were not regular elected or appointed officials and who had no
official functions other than those of planning. This position stemmed from the SCPEA's philosophy
that the responsibility of preparing a plan was a long-range effort that would cover the incumbency
of many successive elected officials.  Therefore, the commission had to be predominately composed
of lay officials “who should be free from the pressures of purely current problems.”14
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15Id., n. 22.

16Id., n. 15.

17Id., n. 18.

18Id., n. 16.

19Id.

20The contents of the plan, as described in the SCPEA, are discussed in the commentary to Sections 7-201 et
seq.
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The SCPEA's authors maintained that elected officials and administrative officers, because of
their preoccupation with pressing current problems, could not be expected to provide leadership in
long-range thinking.  Therefore, the chairman, “generally the outstanding personality of the
commission,” should be chosen from the citizen members and not the ex officio members.15

Similarly, the SCPEA's authors believed that having a member of the city council on the
planning commission would be “highly desirable” to ensure that the city’s chief legislative body
“feel[s] that it has an integral part of the work of city planning.”16  Having council representation
on the commission was all the more important because of a provision in the SCPEA that authorized
the council to overrule the planning commission's disapproval of specific public improvements and
street locations.

The SCPEA’s authors viewed service on the planning commission to be a part-time effort. Thus,
no compensation should be necessary, since “there is nothing in city planning experience hitherto
to indicate that compensation is needed to obtain men [sic] of the necessary qualifications and
enthusiasm.”17  

In addition, the SCPEA's authors resisted the imposition of professional qualifications for the
planning commission members, stating that “capacity for leadership in city planning, rather than any
particular type of technical or professional training, constitutes the best qualification.”18

Interestingly, the SCPEA’s authors specifically did not recommend that the planning commission
members be electors of the municipality.  In fact, they categorically rejected it. The SCPEA's authors
noted that often a person who is “well adapted” for service on a planning commission may reside
in some nearby suburb “and has large business interests in the municipality in question.”19  

The SCPEA limited the planning commission's responsibilities to “make and adopt a master plan
for the physical development of the municipality, including any areas outside of its boundaries
which, in the commission's judgment, bear relationship to the planning of such municipality.”20 After
the master plan was adopted, the commission gained review powers over streets, squares, parks, or
other public ways, public buildings or structures, and public utilities, whether publicly or privately
owned.  The SCPEA gave the commission the power to promote public interest in the plan and
publish and distribute it.  The planning commission could also serve as the zoning commission (but
not the board of zoning adjustment), which would formulate a zoning code for the community and
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21Mel Scott, American City Planning Since 1890 (Berkeley: University of California Press, 1971), 193.  See
also John Howard, “In Defense of Planning Commissions,” Journal of the American Institute of Planners, 17, no. 2
(Spring 1951): 89-94.

22David W. Craig, “Pomeroy Memorial Lecture: A Plea for the Eventual Abolition of Planning Boards,” in
Planning 1963 (Chicago: American Society of Planning Officials, 1963), 70.
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advise the council on zoning matters.  Once the planning commission had adopted a major street
plan, it became responsible for drafting regulations governing land subdivision within its jurisdiction
and subsequently reviewing subdivisions.   It also could then formulate, for approval by the council,
a plat of the area that it recommended to be reserved for future acquisition of public streets in order
to prevent the construction of buildings in lands reserved for such streets.

There is a substantial body of literature critiquing the provisions of the SCPEA.  Some concerns,
relating to the preparation and adoption of plans and their relationship to implementation, are
addressed later in this Chapter.  Others, on organizational and compositional issues, are discussed
below.  

Exclusion of elected officials from plan-making.  A feature of the SCPEA, as noted, was a
planning commission dominated by lay appointed officials.  Only the planning commission had the
authority to develop and adopt the master plan (although this was to change with the advent of
planning departments that reported to the chief executive officer), employ a planning staff, and
contract with consultants.  With the exception of its power to adopt the official map or plat of land
to be reserved for future acquisition for public streets, the legislative body – though it had a
representative on the planning commission – was largely shut out of the plan-making process.
Elected officials were to refer planning matters to the commission for clear-headed, nonpartisan
advice.  Indeed, the planning commission could limit legislative options.  For example, commission
disapproval of the location, character, and extent of a proposed public improvement could be
overridden only by a two-thirds vote of the council.  These exclusions and limitations reflected the
philosophy of the municipal reform movement in the United States of the 1920s, which generally
distrusted elected officials.  In the view of one historian, “The planning commission was . . . the
guardian of the plan and the nonpolitical champion of the people's interest, from time to time putting
thoughtless or rascally politicians on the spot.”21

David W. Craig, the former city solicitor for the City of Pittsburgh, argued in a famous 1963
speech that the planning commission should be abolished and that its planning functions purposely
transferred to the governing body because it was elected officials, rather than an independent board,
that had the authority to carry out the plans. Elected officials, he said, could be sold on the idea of
planning after they saw it demonstrated in independent hands and thus could be trusted to use
planning techniques as instruments of executive and legislative decisionmaking.  “[T]he history of
the planning board as an institution,” he said, “has shown it first to be an initiator, then a
demonstrator, then a stimulator, and sometimes a gadfly, but the later years have seen its
effectiveness grow pale beside the real effectiveness that can be demonstrated by executive and
legislative officials willing to plan and implement those plans.”22
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23Peter H. Nash and Dennis Durden, “A Task-Force Approach to Replace the Planning Board,” Journal of the
American Institute of Planners 30, no. 1 (February 1964): 10-22.

24Id., 11.

25Id.

26Id., 12.
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Craig’s brief for the abolition of planning boards was endorsed in a 1964 article in the Journal
of the American Institute of Planners by Peter H. Nash and Dennis Durden.23  Nash and Durden
maintained that the original role of the independent planning board was heavily weighted toward
the endorsement of the concept of planning itself.  Later, they said, the planning board became the
planner’s “civic godparent . . . and the independent board became the guardian of ‘the plans’.”24

They added:

As guardians and endorsers of the early plans, boards had almost no responsible opposition.
They sponsored and endorsed a path of growth which sought to achieve fairly general goals
by extinguishing blatant abuses.  Alternative plans of development were rarely expressed.
The choice was between the City Plan (which implied “progress” and a better life) or an
unplanned method of growth (which the board was convinced led to civic damnation, abuses
of resources and lost opportunities).  Both the boards and the planner tended to present issues
in black and white terms, which leading citizens could easily endorse.25

 Nash and Durden believed that as planning became established in a community, there was less
of a need for the endorsement function. Many of the activities carried out by the planning board
were executive in nature (as examples they cited the opening or closing of a street) and could be
assumed by a planning director who dealt directly with the legislature through the chief executive.
“There is no reason,” they wrote, “why professional planners cannot meet with legislators in special
sessions to give them the same detailed data as were received by members of the planning
board....”26  

Nash and Durden thus favored replacing the independent planning boards with a wide range of
independent task forces that would work directly with the professional planning staff in a strictly
advisory capacity.  Appointments would be made by the chief executive officer with the advice and
consent of the legislative body.  Each separate task force would tackle one planning problem in a
sequence determined by the planning director and/or the chief executive officer, and produce
alternate workable solutions.  The final decision as to the alternative to be implemented would rest
with the legislature.

The advantages of this approach, they wrote, included an enlarged range of available citizen
talent, especially by top professionals and key executives who would otherwise be reluctant to serve
on a planning board because of time commitments, and a “built-in safeguard against fossilization”
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27Id, 19.

28Harvey S. Moskowitz, Planning Boards in New Jersey: Current Realities and Historical Perspectives (unpub.
Ph.D. dissertation, Rutgers University, New Brunswick, N.J., 1983), ii.

29Id., 269.
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because the task forces would be created and disbanded as routine procedure when needs develop
or their work is completed.27  

In the alternative, Nash and Durden wrote, the planning board could be reconstituted on the basis
of expertise (rather than endorsement or representativeness or civic reputation).  In this context, the
board would become an advisor to the professional planner and the legislators, with a valuable
service to contribute.

Elitism.  The concept of the planning commission has its roots in the belief of elites,
predominately composed of business leaders.  Indeed, the commentary to the SCPEA says as much.
Harvey Moskowitz, a planning consultant, undertook a study of planning boards in New Jersey in
early 1981 and 1982.  The study covered 393 of the state’s 557 boards (70.6 percent of the state,
with 2,063 individual responses) approximately 45 percent of all planning board members in New
Jersey.  The characteristics examined included age, sex, race, education, occupation, employer,
family income, marital status, number of dependent children, and housing tenure. Moskowitz found
that, based on the characteristics he analyzed, planning board members differ from the general
population and are drawn from an elite strata of the population.  Planning board members were
predominately white, male, working in the professions or as managers, with median family incomes
considerably above the median family income of the general population.  The research also revealed
that planning board members were long-term residents of their municipalities, married, owned their
own homes, and had dependent children at home.28  He observed that “the original concept [of the
planning commission] was elitist by design in the hope that by having men of wealth and
independence administer planning, it would be divorced from the then [in the 1910s and 1920s]
prevailing politics of corruption.”29   In a subsequent article on the study, Moskowitz reflected:

In a sense, it is reassuring that planning board members are by and large a highly educated
group, with traditional roots in the community and with the resources needed to spend the
time and energies in order to undertake their critical work.  The disturbing aspects, of course,
are that many groups are not represented on boards.  In almost 25 years of working with
local planning boards, I can only recall, to the extent that I was aware, two renters on boards.
(The survey confirmed that only 4.3 percent of all planning board members are renters.)
Nonwhites continue to be significantly underrepresented, and while women have expanded
their role in local planning, they still represent the exception on the board.   By far the most
obvious omission are lower income groups and blue collar workers. What the findings
clearly suggest, at least from one perspective, is a need for appointing authorities to reach
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30Harvey S. Moskowitz, “Who Plans?  A Look at Who Sits on New Jersey Planning Boards,” Newsletter of the
New Jersey Chapter of the American Planning Association 2, no. 2 (Winter 1994): 2.  See also The Planning Commission
as Viewed by Planning Directors, Planning Advisory Service Report No. 200 (Chicago: American Society of Planning
Officials, July 1965), 2 (noting that occupational, as opposed to ethnic, civic, or geographic balance is the most
frequently sought balance on a planning commission).

31Welford Sanders and Judith Getzels, The Planning Commission: Its Composition and Function, 1987,
Planning Advisory Service Report No. 400 (Chicago: American Planning Association, 1987), 4-6.

32Alfred Bettman, in Edward Bassett, Frank B. Williams, Alfred Bettman, and Robert Witten, Model Laws for
Planning Cities, Counties and States Including Zoning, Subdivision Regulation, and Protection of Official Map
(Cambridge, Mass.: Harvard University Press, 1935).

33Id., 60.

34Id.

35Id..
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out to broaden the base to allow for a greater diversity of views on local planning boards.30

[Emphasis supplied.]

A 1987 study by the American Planning Association drew similar conclusions about the
composition of planning commissions.  The national survey revealed, based on 4,380 questionnaires,
that nearly eight out of ten commissioners were men; more than nine out of ten were white, although
in large cities the ratio was closer to seven out of ten; and almost eight out of ten were 40 years old
or older.  Most planning commissioners were either businessmen or are engaged in real estate,
education, engineering, or law.  More than one out of ten were retired.31 

(2) Alfred Bettman, Model Acts.  Alfred Bettman, the Cincinnati attorney who served on the
advisory committee that drafted the Standard City Planning and Zoning Enabling Acts, in 1935
drafted a model municipal planning enabling act that closely tracked the provisions of the SCPEA,
including the independent planning commission as the official planning agency.32  In a commentary
to the act, Bettman recognized the possibility that, in the larger cities, a better approach than the
independent planning commission (with authority over staff) might instead “be the creation of a
planning department which, while independent of the departments which construct public works or
determine or regulate public or private land uses, is a department headed, liked other departments,
by a permanent paid official.”33  Bettman felt that a planning department accountable to the chief
executive of the local government was worthy of consideration at the time, but that “there has been
as yet little experience in the United States with that type of planning agency” to justify the
wholehearted support for it in a model statute34  The independent commission, he said, “may be
needed transitionally, at least, for the establishment in any municipality of a tradition of using
planning methods as an habitual part of municipal practice.”35  
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36Robert W. Walker, The Planning Function in Urban Government, 2d ed. (Chicago: University of Chicago
Press, 1950).

37Id., 333.

38Id.

39Id.

40Id., 334.

41It is worth noting that placing the planning function in the executive office is no guarantee of its effectiveness.
Linda C. Dalton provides an interesting account of the failure of the City of Seattle’s Office of Policy Planning in the
executive department because of poor technical performance, inexperienced staff, inability to manage citizen
participation processes, and tension between it and other line departments as well as the city council, which was engaged
in a struggle with the mayor over the office’s priorities.  Linda C. Dalton, “Politics and Planning Agency Performance:
Lessons from Seattle,” Journal of the American Planning Association 51, No. 2 (Spring 1985): 189-199, esp. 194-198.
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(3) Robert A. Walker, The Planning Function in Urban Government.  Political scientist
Robert A. Walker extensively reviewed the operations of planning commissions and other planning
agencies in 37 cities in the United States as part of his study, The Planning Function in Urban
Government, published in 1941 and reissued in a second edition in 1950.36  Walker concluded that
the independent, unpaid citizen planning commission “is not satisfactorily executing the planning
function at the present time.”37 Walker felt that the planning commission, whose members were
drawn primarily from business executives and from those professions closely identified with
construction (i.e., realtors, architects and engineers), generally lacked influence in their
communities.  “Commission members,” he wrote, “have a limited social outlook and a wholly
inadequate grasp of planning.  Many of the original pioneers in the field have passed on, and later
appointees frequently lack the basic interest and enthusiasm of those leaders.”38

Walker felt that planning commission’s autonomy and amateur character limited its
effectiveness.  “The watchdog role which many of the commissions appear to have adopted in lieu
of a spirit of co-operation has been a source of friction and antagonism to public officials, interfering
with the wholehearted acceptance of the planning function.”39

The failure of many planning agencies to find an active role in urban government, said Walker,
“is undoubtably due to the emphasis which has been placed upon guaranties of independence from
political influence as distinguished from a more relevant emphasis upon usefulness and
cooperation.”40  Instead, Walker favored attaching planning as a staff function of the executive
officer of the local government where he believed it would be more effective.41  The chief executive,
he maintained, was assuming an increasing importance in city government, with greater
responsibility for coordinating government functions.  

(4)  ALI Code.  The American Law Institute's A Model Land Development Code authorized the
local government to designate “the local governing body or any committee, commission, board or
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42American Law Institute (ALI), A Model Land Development Code (Philadelphia, Pa.: ALI, 1976), §2-301(1).

43Id., Note to §2-301, 71-72.

44Id., 72.

45Fla. Stat. Ann.§163.3174(1) (West 1996).
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officer of the local government” as the “land development agency.”42  The Code's drafters reasoned
that the local government “should have wide discretion in determining the agency best qualified to
regulate land development under the conditions existing in the local community, and the land
development agency so designated should determine its own internal organization and the extent to
which it delegates power to other committees, boards or officers.”43  Consequently, the Code
dispensed with describing a planning commission or board, a board of zoning appeals, or other
adjudicative body.   The Code also contained no standards that a local adjudicatory board or officer
would utilize in reviewing appeals from determinations made in the administration of local
development decisions. The public would be protected, the Code's drafters contended, not by any
“rigid mold” for the internal structure of the land development agency, “but by requiring full
disclosure to the public of whatever internal organization is established and designed to ensure fair
treatment of all parties appearing before it.”44 

One state, Florida, has employed the ALI Code's approach with respect to the establishment of
the local planning agency.  Florida does not dictate the structure or organization of the local
planning agency.  Rather, the state statute provides:

The governing body of each local government, individually or in combination [with other
local governments] . . . shall designate and by ordinance establish a “local planning agency,”
unless the agency is otherwise established by law.  The governing body may designate itself
as the local planning agency . . . The agency may be a local planning commission, the
planning department of the local government, or other instrumentality, including a
countywide planning entity established by special act or a council of local government
officials . . .45

Once the governing body designates the local planning agency, it must notify the state land planning
agency of the designation. The local planning agency is responsible for preparing the local
comprehensive plan or plan amendments and for making recommendations regarding the  adoption
or amendment of the plan to the governing body.
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46While it is certainly possible for a legislative body to designate itself as the local planning agency (as well
as assume the full responsibilities of the local planning commission), in practice it is rarely done because of the need for
planning expertise and because of the other competing demands on the legislative body’s time.  If the legislative body
is the local planning agency, it will have the full burden of dealing with all planning issues on top of the host of other
political, financial, and administrative issues matters it must face.  The risk is that planning issues will get less attention
than they may deserve with an overworked legislative body.  Moreover, while the consideration and adoption of plans
is a policy-making or legislative function, the administration of plans and regulations is typically thought of as a policy-
effectuation or executive function.  The self-designation of a legislative body as the local planning agency will blur the
distinction between the two functions, involving the legislative body in the minutiae of development reviews and other
administrative or executive activities.   Consequently, it is not recomended that enabling legislation authorize self-
designation.  Still, under these model statutes the legislative body will continue to have final authority over key decisions
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Table 7-1: Voluntary Planning Organizations

Type Appropriate Use

Local planning commission Local government wants
permanent lay body to advise
on planning issues, champion 
or endorse plans, mediate 
development issues, and serve as
buffer with public.

Advisory task force Local government wants
wants broad representation
of interests or high level 
expertise for specific plans
or projects.

Neighborhood planning Local government wants
council to establish permanent bodies

to serve as “voice of the
neighborhoods.”

Neighborhood or community Local government wants to
organization recognize role of independent

organizations that represent 
diverse (and sometimes 
conflicting) interests.

MODELS FOR ORGANIZING THE PLANNING FUNCTION
The models that follow (Sections 7-101 to 7-107) describe the organizational structure and

distribution of power for planning
in local government, including
organization structures for
neighborhood planning (Sections
7-108 to -110).  Like the ALI
Code, they first require the local
legislative body to designate a
“local planning agency” in order
to undertake planning.  However,
the selection and organizational
form of the planning agency is the
local government’s decision; the
philosophy of the model statute is
that the local government should
be given as much flexibility as
possible in structuring the
planning function.  Section 7-102
directs the legislative body to
designate either the local
planning commission, a planning
department, a community
development department, or such
other instrumentality other than
itself as the local planning
agency.46  Creation of a local
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such as local comprehensive plan adoption, development code enactment, zone changes, and capital budget approval.

47As an example of a combination of a planning department and advisory task force, see Vt. Stat.§4321 (b)
(1996), which provides: 

In any urban municipality, the legislative body may create a planning department headed by a planning
director as a substitute for a planning commission, and, in that event all of the powers and duties of
planning commissions set forth herein shall be exercised by such planning director, subject to such
regulations as that executive body shall from time to time specify . . . In such event, that legislative
body may further create an advisory planning council, which shall only function in an advisory
capacity to the planning director in the exercise of his powers and duties, and shall have such other
functions as that legislative body shall, by resolution, assign to such council.
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planning commission can be optional or mandatory and task forces may instead fulfill some of the
advisory and citizen involvement functions.47

GENERAL PROVISIONS

7-101 Definitions

As used in this Act, the following words and terms shall have the meanings specified herein:
 

“Adequate Public Facilities” mean capital improvements that have the capacity to serve development
without decreasing levels of service below [locally or regionally] established minimums.

“Affordable Housing” means housing that has a sales price or rental amount that is within the means
of a household that may occupy middle-, moderate-, or low-income housing.  In the case of dwelling units
for sale, housing that is affordable means housing in which mortgage, amortization, taxes, insurance, and
condominium or association fees, if any, constitute no more than [28] percent of such gross annual household
income for a household of the size which may occupy the unit in question.  In the case of dwelling units for
rent, housing that is affordable means housing for which the rent and utilities constitute no more than [30]
percent of such gross annual household income for a household of the size which may occupy the unit in
question.

“Agriculture” or “Agricultural Use” means the employment of land for the primary purpose of
obtaining a profit in money by raising, harvesting, and selling crops, or feeding (including grazing), breeding,
managing, selling, or producing livestock, poultry, fur-bearing animals or honeybees, or by dairying and the
sale of dairy products, by any other horticultural, floricultural or viticultural use, by animal husbandry, or by
any combination thereof.  It also includes the current employment of land for the primary purpose of
obtaining a profit by stabling or training equines including, but not limited to, providing riding lessons,
training clinics and schooling shows.

“Agricultural Land” means land on which the land use of agriculture occurs.
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“Appointing Authority” means the legislative body, the chief executive officer, or other elected or
appointed official(s) of the local government with the power of appointment and removal of members of
boards and of agency or department directors.

“Aquifer” means a subsurface geologic deposit capable of providing a sufficient quantity of potable
water.

“Benchmark” means a performance-monitoring standard that allows a local government to periodically
measure the extent to which the goals and policies of a local comprehensive plan are being achieved.

“Benchmarking System” means a process to regularly collect, monitor, and analyze data on the
achievement of the goals and policies of a local comprehensive plan.

“Buildable Land” mean land within urban and urbanizable areas that is suitable, available, and necessary
for residential, commercial, and industrial uses, and includes both vacant land and developed land that, in the
opinion of the local planning agency, is likely to be redeveloped.

“Carrying Capacity Analysis” means an assessment of the ability of a natural system to absorb
population growth as well as other physical development without significant degradation.

“Community Development Department” means a department of a local government whose functions
may include, but shall not be limited to, planning and land development control, building and housing code
enforcement, engineering, inspection, administration of federal and state grants, and other related activities,
and whose director is accountable to the chief executive officer of the local government or to the legislative
body.

“Comprehensive Plan, Local” means the adopted official statement of a legislative body of a local
government that sets forth (in words, maps, illustrations, and/or tables) goals, policies, and guidelines
intended to direct the present and future physical, social, and economic development that occurs within its
planning jurisdiction and that includes a unified physical design for the public and private development of
land and water. 

‚ Note that the “local comprehensive plan” is intended to “direct” development, rather than to
“guide” it.  Under the approach used in the Legislative Guidebook, the plan, once adopted by the
local government, assumes an important policy-setting role in controlling the timing, character,
and location of development and in formulating implementation measures.

“Concurrent” means that adequate public facilities and/or transportation demand management strategies
are in place when the impacts of development occur, or that a governmental agency and/or developer have
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48As a practical matter, it is often difficult for public facilities to be designed, bid, and built so that they are
available for use at the time the impacts of a development occur.  Moreover, it may be better to see exactly what the
impact from the development is rather than what it is predicted to be before constructing new facilities or implementing
strategies.  Consquently, permitting a completion period of up to two years for facilities and strategies may be desirable.

49Net density is used in the Legislative Guidebook in preference to gross density for two reasons.  First, net
density more accurately reflects the number of dwelling units that are either built or likely to be built on privately owned
land because it removes from the calculation any publicly owned land and improvements.   Second, the use of net density
in a land use element of a local comprehensive plan allows an accurate determination of consistency with zoning code
requirements, which apply only to privately owned land by specifying minimum area per dwelling unit.  It would be very
difficult to make a determination of consistency between a land-use plan map that delineates future residential uses on
the basis of gross density with a zoning ordinance that instead addresses net density and could lead to later disputes (and
litigation) over interpretation of the relationship between a plan map and a zoning designation or proposed zoning map
amendment.
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made a financial commitment at the time of approval of the development permit so that the facilities or
strategies are completed within [2] years of the impact of the development.48  

  “Corridor Preservation Restriction” means a deeded conservation restriction that conveys, for
compensation, the right to wholly or partly prohibit development on reserved land for a limited time period
stated in the restriction, not exceeding [10] years.

“Critical and Sensitive Area” means lands and/or water bodies that:

(a) provide protection to or habitat for natural resources, living and non-living; or

(b) are themselves natural resources; 

requiring identification and protection from inappropriate or excessive development. 

“Density”  or “Net Density”  means the result of: 

(a) dividing the total number of dwelling units existing on a housing site by the net area in acres; or 

(b) multiplying the net area in acres times 43,560 square feet per acre and then dividing the product by
the required minimum number of square feet per dwelling unit.  

“Density” or “Net Density” is expressed as dwelling units per acre or per net acre.49

“Element” means a discrete part of a local comprehensive plan that addresses a distinct topic, such as
land use, transportation, housing, or a program of implementation.

“Floor Area” means the gross horizontal area of a floor of a building or structure measured from the
exterior walls or from the center line of party walls.  “Floor Area” includes the floor area of accessory
buildings and structures.
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50See, e.g., Lane Kendig, New Standards for Nonresidential Uses, Planning Advisory Service Report No. 405
(Chicago: American Planning Association, December 1987).
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“Floor Area Ratio” means the sum of floor areas of all floors of buildings or structures on a lot divided
by the area of the lot.

   “Forest” means a tract or tracts of contiguous trees or tree stands.

  “Forest Land” means land on which the land use of forestry occurs.

  “Forestry” or “Forest Operations” means the growing or harvesting of tree species used for commercial
or related purposes.

“Geographic Information System” or “GIS” means computer software programs that allow the analysis
of data or databases in which location or spatial distribution is an essential element, including, but not limited
to land, air, water, and mineral resources, the distribution of plant, animal, and human populations, real
property interests, zoning and other land development regulations, and political, jurisdictional, ownership,
and other artificial divisions of geography.

“Intensity” means any ratio that assesses the relative level of activity of a land use, including, but not
limited to, a floor area ratio, building coverage ratio, or impervious surface ratio.50

“Household” means the person or persons occupying a dwelling unit.

“Human Services” mean activities to help meet the health, welfare, employment, or other  basic needs
of society or groups in society, such as the poor, the elderly, the disabled, and youth.  

“Land Development Regulations” mean any zoning, subdivision, impact fee, site plan, corridor map,
floodplain or stormwater regulations, or other governmental controls that affect the use, density, or intensity
of  land.

“Legislative Body” means the governing body of a local government with the power to adopt ordinances,
regulations, and other documents that have the force of law.

“Level of Service” means an indicator of the extent or degree of service provided by, or proposed to be
provided by, a public facility based on and related to the operational characteristics of the facility. “Level of
service” shall indicate the capacity per unit of demand for each public facility.  

“Local Planning Agency” means an agency designated or established as such by the legislative body,
which may be constituted as a local planning commission, a community development department, a planning
department, or some other instrumentality as having the powers of Section [7-103] of this act..
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51This definition takes into account the fact that a capital improvement project may take several years to
complete, beginning with preliminary design, final engineering, and then construction.
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  “Local Capital Budget” means the budget for local capital improvements adopted by a local legislative
body by ordinance for each fiscal year.  A local capital budget is also the first year of the local capital
improvement program.

 “Local Capital Improvement” means any building or infrastructure project that has a life expectancy
of [10 or insert other number] or more years and is over $[ ,000] [or  an amount established by the local
government’s legislative body by ordinance] that will be owned and operated by or on behalf of a local
government and purchased and/or built in whole or in part, with federal, state, or local funds, including bonds,
or in any combination thereof.  A project may include the collective costs for construction, installation,
project management or supervision, project planning, engineering or design, and the purchase of land or
interests in land that are expended over one or more years.51

  “Local Capital Improvement Program” or “CIP” means the [5]-year schedule of local capital
improvements for a local government.  The local capital improvement program is a proposed plan of
expenditures and, except for the capital improvements included in local capital budget, shall not constitute
an obligation or promise by the local government to undertake projects or appropriate funds for any project
in years 2 to 5 of the schedule.

“Local Planning Commission” means a board of the local government consisting of such [elected and
appointed or appointed] members whose functions include advisory or nontechnical aspects of planning and
may also include such other powers and duties as may be assigned to it by the legislative body, pursuant to
this act.

“Low-Income Housing” means housing that is affordable, according to the federal Department of
Housing and Urban Development, for either home ownership or rental, and that is occupied, reserved, or
marketed for occupancy by households with a gross household income that does not exceed 50 percent of the
median gross household income for households of the same size within the housing region in which the
housing is located. 
   

“Middle-Income Housing” means housing that is affordable for either home ownership or rental, and
that is occupied, reserved, or marketed for occupancy by households with a gross household income that is
greater than 80 percent but does not exceed [specify a number within a range of 95 to 120] percent of the
median gross household income for households of the same size within the housing region in which the
housing is located.

Ë While the definitions of low-income and moderate-income housing are specific legal terms based
on federal legislation and regulations, this term is intended to signify in a more general manner
housing that is affordable to the great mass of working Americans. Therefore, the percentage
may be amended by adopting legislatures to fit the state’s circumstances.
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“Moderate-Income Housing” means housing that is affordable, according to the federal Department of
Housing and Urban Development, for either home ownership or rental, and that is occupied, reserved, or
marketed for occupancy by households with a gross household income that is greater than 50 percent but does
not exceed 80 percent of the median gross household income for households of the same size within the
housing region in which the housing is located.

“Mass Transit” means a public common carrier transportation system for people and having established
routes and fixed schedules or availability.

“Natural Resources” mean air, land, water, and indigenous plant and animal life of an area.

“Net Area” means the total area of a site for residential or nonresidential development, excluding street
rights-of-way and other publicly-dedicated improvements such as parks, open space, and stormwater
detention and retention facilities.   “Net area” is expressed in either acres or square feet.

  “New Fully Contained Community” means a development proposed for location outside of existing
designated urban growth areas and that will be characterized by urban growth.

“Non-profit Conservation Organization” means an entity that holds, in fee simple or in easement, land
for conservation purposes.

“Planning Department” means a department of a local government whose functions may include, but
shall not be limited to, planning and land development control and whose director is accountable to the chief
executive officer of the local government [or to the legislative body or some other body such as the local
planning commission].

“Telecommunications” means any origination, creation, transmission, emission, storage-retrieval, or
reception of signs, signals, writing, images, sounds, or intelligence of any nature, by wire, radio, television,
optical, or other means.

“Telecommunications Facility” means any facility that transmits and/or receives signals by
electromagnetic or optical means, including antennas, microwave dishes, horns, or similar types of equipment,
towers or similar structures supporting such equipment, and equipment buildings.

“Transportation Demand Management Strategies” mean actions designed to change travel behavior
to improve the  performance of transportation facilities without increasing the capacity of such facilities.
Examples may include, but shall not be limited to, the use of alternative modes, work-hour changes,
ridesharing, vanpool programs, tolls, congestion or peak-hour pricing, changes in parking policies,
telecommuting, trip-reduction ordinances, and other measures intended to reduce the number of drive-alone
vehicle trips.

“Transportation Facilities” mean any capital improvement, including public transit, that moves or
assists in the movement of people or goods, but excluding electricity, sewage, and water systems. 
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52See the discussion of transportation performance measures in Section 7-205 (Transportation element) below.
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“Transportation Needs” mean estimates of the movement of people and goods that are typically based
on projections of future travel demand. 

“Transportation Performance Measures” mean criteria that allow the assessment of how well the
mobility of people and goods is being accommodated by the transportation system and/or specific modes.
Examples include, but shall not be limited to: vehicle miles traveled per capita, vehicle hours traveled per
capita, average vehicle operating speed, average vehicle occupancy, and ratios of volume to capacity.52

“Transportation System Management Measures” mean techniques for increasing the efficiency,
safety, capacity, or level of service of a transportation facility without increasing its size.  Examples include,
but shall not be limited to, traffic signal installation and improvements and traffic control devices, such as
medians, parking removal, channelization, bus turn-outs, access management, ramp metering, and restriping
of high occupancy vehicle lanes. 

  “Urban Growth” means development that makes intensive use of land for the location of buildings,
other structures, and impermeable surfaces to such a degree as to be incompatible with the primary use of
such land for the production of food, fiber, or other agricultural products, or the extraction of mineral
resources and that, when allowed to spread over wide areas, typically requires urban services.

  “Urban Growth Area” means an area delineated in an adopted [regional or county] comprehensive plan
[in accordance with the goals, policies, and guidelines in the state land development plan, prepared pursuant
to Section [4-204]] within which urban development is encouraged by delineation of the area, compatible
future land-use designations, and implementing actions in a local comprehensive plan, and outside of which
urban development is discouraged.  An urban growth area shall allow existing or proposed land uses at
minimum densities and intensities sufficient to permit urban growth that is projected for the [region or
county] for the succeeding [20]-year period and existing or proposed urban services to adequately support
that urban growth.

 “Urban Growth Boundary” means a perimeter drawn around an urban growth area.
      

  “Urban Services” mean those activities, facilities, and utilities that are provided to urban-level densities
and intensities to meet public demand or need and that, together, are not normally associated with nonurban
areas. Urban services may include, but are not limited to: the provision of sanitary sewers and the collection
and treatment of sewage; the provision of water lines and the pumping and treatment of water; fire protection;
parks, recreation, and open space; streets and roads; mass transit; and other activities, facilities, and utilities
of  an urban nature, such as stormwater management or flood control. 

“Vision”  means the overall image in words that describes what the local government wants to be and
how it wants to look at some point in the future and that has been formulated with the involvement of citizens.

“Visioning” means the process by which a local government, with the involvement of citizens,
characterizes the future it wants, and plans how to achieve it.
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“Vision Statement” means the formal expression of its vision that depicts in words and images what the
local government is striving to become and that serves as the starting point for the creation and
implementation of the local comprehensive plan.

“Watershed” means the land area(s) that contribute surface runoff or drainage to a fresh or coastal water
system or body.

“Wellhead Protection Area” means the land area(s) that provide recharge to a pumping public or private
drinking water supply well.

7-102 Establishment of Local Planning Agency

(1) The legislative body of each local government shall designate and establish by ordinance a
“local planning agency,” unless the agency is otherwise established by law. The legislative
body shall designate the local planning commission, a planning department, a community
development department, or such other instrumentality other than itself as the local planning
agency. The legislative body shall designate by ordinance those functions, powers, and
duties that shall be performed by such local planning agency.

‚ The local planning agency has both line and staff functions in that it is charged with carrying out
routine activities as well as coordinating the efforts of other local government departments.  In
contrast, the local planning commission, as described in Sections 7-105 and 7-106, is an advisory
body with little or no final decision-making authority and no staff for which it is responsible.
As paragraph (1) above provides, it is possible that the local planning commission can be
designated as the local planning agency or that some of the powers of the local planning agency
– especially those relating to certain types of development review (e.g., review of site plans and
subdivisions) where public comment is thought to be desirable – can be assigned to the
commission.

(2) For the administration of the local planning agency, the appointing authority may appoint
a director of planning who shall be, in the opinion of the appointing authority, qualified by
education and experience in planning for the duties of the position.  The ordinance
establishing the local planning agency, as provided for in paragraph (1) above, shall include
minimum education and experience requirements for the director of planning.  The director
of planning shall be in charge of the administration of the agency and shall exercise the
powers and be subject to the duties that are granted or required of a local planning agency
by this Act.

(3) The solicitor for the local government, an attorney appointed by the solicitor, or an attorney
appointed by the legislative body or the chief executive officer, shall serve the local planning
agency as a legal advisor.
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(4) The legislative body shall appropriate funds for salaries and expenses necessary in the
conduct of the work of the local planning agency and the local planning commission, if one
exists, and shall also establish, with the advice of the director of planning, a schedule of
application and related administrative fees to be charged by the local government for
development permits. 

(5) To accomplish the purposes and activities authorized by this Act, the local planning agency,
with the approval of the legislative body and in accord with the fiscal practices thereof, may
expend all sums so appropriated and other sums made available for use from fees, gifts, state
or federal grants, state or federal loans, and other sources, and may enter into agreements
with state agencies, regional planning agencies, local governments, other units of
government, planning consultants, engineers, architects, landscape architects, land surveyors,
attorneys, and other persons or organizations for the provision of planning and other
services.

(6) Within [60] days of the enactment of an ordinance designating and establishing of a local
planning agency or any amendments thereof, the legislative body shall notify  the [state
planning agency] in writing of such designation and shall provide the [state planning agency]
with a copy of the ordinance. The state planning agency shall maintain a directory of local
planning agencies within the state and shall revise it annually.

7-103  Powers and Duties of Local Planning Agency

(1) The local planning agency shall have such powers and duties, as described in paragraph (2)
below,  as may be necessary to enable it to fulfill its functions, promote local planning, and
carry out the purposes of this Act.  The powers and duties of the agency shall be based on
the grant of authority contained in the ordinance enacted pursuant to Section [7-102]. above.
The assignment of such powers and duties may be varied by the legislative body, depending
on factors that include, but are not limited to:

(a) the size of the local government; 

(b) the composition and organization of the agency; 

(c) the size of the agency’s staff and other available resources from the local
government; 

(d) the relationship between the planning agency, [the local planning commission,] and
the legislative body; and 

(e) the types of land development regulations authorized by law.  

(2) The powers and duties of a local planning agency may include, but shall not be limited to,
the following:
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(a) prepare, review, maintain, implement, monitor, and periodically update the local
comprehensive plan, and conduct ongoing related research, data collection,
mapping, and analysis; 

‚ Plan preparation, whether or not it is mandated by the state, may be overseen by the planning
commission, by a task force of the planning commission, or by an advisory group that is
appointed by the legislative body.  For local planning agency responsibilities regarding
comprehensive planning, see Sections 7-201 and 7-202.

(b) prepare, review, maintain, monitor, and periodically update and recommend to the
[local planning commission and] legislative body land development regulations and
the zoning map, and conduct ongoing related research, data collection, mapping, and
analysis; 

(c) prepare, review, maintain, administer, monitor, and periodically update and
recommend to the [local planning commission and] legislative body special district
and small area plans, including neighborhood plans, transportation corridor plans,
central business district plans, and transit-oriented development plans, and conduct
ongoing related research, data collection, mapping, and analysis;

(d) present any local comprehensive plan, land development regulations, or special
district or small area plans for consideration by the [local planning commission and
the] legislative body and make recommendations to the [local planning commission
and the] legislative body on proposed amendments to such plans or regulations;

(e) prepare, or assist in the preparation of, the capital improvement program and annual
capital budget for the local government; 

(f) in the performance of its functions and with the consent of the owner, enter upon
any land to make examinations and surveys and place and maintain necessary
monuments and markers thereon;

(g) provide support to boards, commissions, committees, departments, and advisory task
forces of the local government as necessary and assist with a variety of planning-
related projects that may be conducted by any other local government department,
such as: building, housing, engineering, and environmental codes; emergency
management; environmental studies; public land acquisition and sales; public safety;
urban renewal projects; human and social services; renewable energy sources; and
capital projects; 

(h) administer land development regulations, including: providing advice and
recommendations to officers and bodies that make land-use decisions; and drafting
reports and recommendations to the local planning commission, the legislative body,
and/or the mayor or chief executive officer of the local government. Administration
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of land development regulations may include, but shall not be limited to, reviewing
and approving development permit applications, reviewing [and approving or
approving with conditions, on behalf of the local government] proposed land
subdivisions, site plans, and planned unit developments, and reviewing proposed
text and zoning map amendments as assigned to the local planning agency by the
legislative body;

‚ The bracketed language in subparagraph (h) gives the local planning agency the authority to
approve, as well as review, proposed land subdivisions, site plans, and planned unit
developments without additional approval by the legislative body or local planning commission,
where one is established.  In some communities, the legislative body may have the final say on
such developments.  In others, the planning commission itself may function in an administrative
capacity and have review and final approval authority.  See the discussion of this issue in the
commentary to Section 7-106(2)(i) below with respect to the powers and duties of a local
planning commission. 

(i) inform and educate the public on issues relating to planning and development;

(j) analyze, project, and distribute relevant data to other local government departments
concerning planning and development programs;

(k) maintain a geographic information system [that may also include a land market
monitoring system pursuant to Section [7-204.1]];

(l) serve as the liaison for the local government to other national, state, regional, and
local planning agencies;

(m) participate and collaborate with other government units in national, interstate,
regional, or long-range studies and other joint plans;

(n) authorize or provide training and continuing education for its employees;

(o) provide orientation training and continuing education for members of the local
planning commission, if one exists, pursuant to Section [7-105(8)]

(p) prepare an annual report pursuant to Section [7-107]; and

(q) perform such other duties as may be assigned or referred to it from time to time by
the legislative body, the mayor, the chief executive officer of the local government,
the local planning commission, or by general or special law.

(3) All studies, plans, reports, and related materials prepared by the local planning agency shall
be public records, unless specifically exempted by [cite to state public records statute].
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53Both the local planning agency and local planning commission have identical authority to adopt procedural
rules with the approval of the legislative body.  See Section [7-106(2)(o)].

54Bernard Schwartz, Administrative Law (Boston: Little, Brown, 1976), 153.
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7-104  Rule-Making Authority

(1) The local planning agency shall have the authority to adopt procedural rules concerning any
matter within its jurisdiction, provided, however, that no procedural rule shall be adopted
until the agency has held a public hearing on the proposed rule.53

(2) No procedural rule shall become effective until it has been approved by the legislative body
of the local government. 

(3) All procedural rules adopted by the local planning agency shall be public records.

‚ The local planning agency’s rule-making authority is limited to the formulation of procedural
rules in order to avoid conflicts with the local legislative body over the content of matters that
would otherwise be covered by substantive rules.  A substantive rule is the administrative
equivalent of a statute, compelling compliance with its terms on the part of those within the
agency scope of influence.  Such rules are issued pursuant to statutory authority and implement
the statute; they create law just as the statute itself does, by changing existing rights and
obligations.54  By contrast, procedural rules are rules that are necessary and proper for an agency
to carry out its tasks, such as the rules for the form of notices to the public or application forms
for development permission.  Because all matters that are substantive would be found in
development regulations, such as zoning and subdivision codes (which would be adopted by the
local government’s legislative body), it is therefore unnecessary to give the local planning
agency substantive rule-making authority. 
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ORGANIZATIONAL STRUCTURE

Commentary: Local Planning Commission

 Under Section 7-105, a local planning commission, where it is established, may assume one of
several organizational forms, the composition of which can differ depending on the degree of
diversity of occupation and viewpoints that are desired by the state legislature.  The alternatives that
are posed for a planning commission’s composition in Section 7-105 are intended to respond to the
criticism, discussed above, that many commissions are not representative of broader interests in the
community (such as renters, low-and-moderate income persons, and local businesspersons who may
live elsewhere).  While the establishment of local planning commission is optional, it is still the
preference of the Legislative Guidebook that the statute require that one be created (see Section
7-105(1) below).  Local planning commissions have made a valuable contribution to local
governments in the United States during this century. They can serve in a lay advisory capacity for
planning that can compliment and inform the efforts of the legislative body and they can act as the
internal advocate and developer of external constituencies in local government for long-range
thinking and innovative approaches. As Harvey Moskowitz, a New Jersey planning consultant, has
observed, the local planning commission can also provide 

a buffer between the elected official and the electorate.  Controversial issues can be
discussed in front of an appointed board without fear of offending voters.  It [the
commission] allows the elected officials to “see which way the wind is blowing.” In addition
it provides support for the elected official against pressure groups.  It is not uncommon for
governing bodies to use the recommendation of the planning board as the basis for or against
certain legislation or projects.  “We would have liked to build the playground in the south
ward, but the planning board recommended the north side instead.”

. . . [It was Moskowitz’s experience that] planning board members, even in the highly
technical aspects of the field such as subdivision or site plan review, do provide valuable
insight from their own detailed knowledge of where development takes place, and indeed,
with those planning board members who have managed to acquire some of the technical
knowledge, can provide other perspectives that the professional sometimes overlooks.55

The local planning commission, he writes, may also provide a buffer to the members of the planning
staff, allowing them to focus on long-term projects and goals and to remain “relatively immune from
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56Id., citing Alan Jacobs, Making City Planning Work (Chicago: American Society of Planning Officials, 1978),
309.

57For example, North Carolina allows nonresidents to be appointed to planning boards if the governing body
so desires.  N.C.G.S. §160A-60 (1996).  Another example of “constitutency representatives” is the Cape Cod
Commission which includes one minority and one Native American member among its 19 representatives.  Section 3(b),
Cape Cod Commission Act, enacted by Ch. 716 of the Acts of 1989 and Ch. 2 of the Acts of 1990.
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short-term emergencies which in fact do not prove to be emergencies and given sufficient time
eventually disappear.”56

Section 7-105 also mandates an open selection process for planning commission members and
requires the local planning agency to conduct both initial and ongoing training and continuing
education programs for commissioners.  The programs are to provide members with an
understanding of the local government’s plans, the commission’s authority and responsibility under
state statutes and local laws, parliamentary procedures, the development process, the relationship
of local planning activities to other governmental units, and current issues in planning and land
development.

7-105 Establishment of Local Planning Commission

(1) The legislative body of each local government [shall or may] establish a local planning
commission consisting of [insert number, such as: not less than 5; 5; 7; 9; etc.] members.

(2)  The composition of the local planning commission shall be as follows:

‚ The following language provides three options for the composition of a planning commission:
(1) a commission consisting of all appointed citizen members; (2) a commission consisting of
appointed members and elected officials; (3) a commission consisting of appointed members,
the local government’s administrative officials, and elected officials.

Within Alternative 1B, there is language to ensure the diversity of viewpoints on the appointed
commission by authorizing membership of “constituency representatives,” who may or may not
be residents of the local government.57  As commentary to the Standard City Planning Enabling
Act, discussed above, noted, persons who own or operate businesses within the local government
(as well as persons who are employees of such businesses) may have knowledge  or leadership
skills that would benefit the local government and consequently the SCPEA did not require
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58The presence of representatives of local business interests, whether they are residents or not, is especially
important to the credibility of the local planning commission in the development of plans and regulations.  For example,
even if the chief executive officer of the largest business in the community is not a resident, he or she would have a real,
substantial interest in the activities of the commission over time (as well as useful knowledge to contribute) and should
have the opportunity to serve, unfettered by a local residency requirement.
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planning commission members to be electors.58  This is especially true in small developing
suburban communities with a commercial/industrial employment base.  In addition, according
to surveys conducted by Planning Consultant Harvey Moskowitz, also discussed above, persons
representing certain interests, such as renters (who are, it should be noted, also residents of the
local government) and lower-paid blue-collar workers, may go unrepresented on the local
planning commission.  Finally, a planning commission may also need to have a “regional”
perspective for purposes of coordination.  Just as regional planning commissions have
representation from member local governments, the model legislation below, in both
Alternatives 1B and 3, requires that one of the commission members be a member or
professional employee of the regional or county planning commission, who need not be a
resident of the local government.

Alternative 1A – All appointed citizens; no constituency representatives.

[insert number] at-large members who are bona fide residents of the local government.

[or]

Alternative 1B – All appointed citizens; constituencies represented

(a) [insert number] at-large members who are bona fide residents of the local
government, at least [1] of whom lives [or will represent the viewpoint of those who
live] in rental, affordable, or multifamily housing; 

‚ The bracketed language above is targeted to those small communities where the number of
persons who live in rental, affordable, or multifamily housing is limited and where residents may
not be willing to volunteer. 

(b) [insert number] constituency representatives who need not be residents of the local
government, but who shall represent the following interests: 

1. developer or builder of residential or nonresidential development who
conducts business within the local government; and/or

2. owner, operator, or employee of a business or commercial activity within
the local government[. or , and]
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59Subparagraph (c) must be tailored to each state.  In most parts of the U.S. there are county and/or regional
planning agencies.  If the local government is a county, then a person representing the regional planning agency would
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[(c) [1] member or professional employee of a [regional planning agency] or county
planning commission, who need not be a bona fide resident of the local
government.]59

.
Alternative 2 – Appointed members and elected officials

(a) the mayor or chief executive officer[, or his or her designee];

(b) [insert number] member[s] of the legislative body selected by a simple majority vote
of all members present where there is a properly constituted quorum; and

(c) [insert number] at-large members, who are bona fide residents of the local
government.

Alternative 3 – Appointed members, administrative officials, and elected officials

 (a) the mayor or chief executive officer[, or his or her designee];

(b) [insert number] member[s] of the legislative body selected by a simple majority vote
of all members present where there is a properly constituted quorum;

(c) [insert number] administrative official[s] of the local government selected by the
mayor or chief executive officer;

[(d) [1] member or professional employee of a [regional planning agency] or county
planning commission, who need not be a bona fide resident of the local
government;] and

(e) [insert number] at-large member[s], who are bona fide residents of the local
government.

(3) If any at-large member of a local planning commission who is subject to the residency
requirement of paragraph (2) above, subsequently ceases to reside in such local government,
his or her membership shall automatically terminate.

(4) Members of a local planning commission may hold any other public office [, unless
prohibited by a municipal charter].  

[or]
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60Robert M. Anderson, American Law of Zoning, 3d, Vol. 4, (Deerfield, Ill.: Clark Boardman Callaghan, 1986)
§23.20 (Qualifications for membership; incompatible offices), 204.

61Edward M. Bassett and Frank B. Williams, in Edward Bassett, Frank B. Williams, Alfred Bettman, and Robert
Witten, Model Laws for Planning Cities, Counties and States Including Zoning, Subdivision Regulation, and Protection
of Official Map (Cambridge, Mass.: Harvard University Press, 1935), 39.

62Alfred Bettman, in Edward Bassett, Frank B. Williams, Alfred Bettman, and Robert Witten, Model Laws for
Planning Cities, Counties and States Including Zoning, Subdivision Regulation, and Protection of Official Map
(Cambridge, Mass.: Harvard University Press, 1935), 76.
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(4) At-large members and constituency representative members of a local planning commission
shall not hold any other public office[, other than membership on the board of zoning
appeals, Land-Use Review Board, or other boards such as an historic and architectural
preservation or design review commission for which membership would not be an
incompatible office].

‚ Nationally, state enabling acts impose diverse membership restrictions and do not disclose a
consistent policy or pattern60 and thus such limitations may simply be a matter of taste or
philosophy.  An early model planning commission act by Attorneys Edward M. Bassett and
Frank B. Williams did not impose a limitation on membership.61  In contrast, a model by
Attorney Alfred Bettman stated that “none of the appointive members [of the municipal planning
commission] shall hold any other public office or position in the municipality, except that one
of them may be a member of the board of zoning appeals,” but also provided that the chief
executive and a member of the legislative authority should also serve on the commission.62

Ë If it is desired that the local government be given the authority to appoint members who serve
as alternates, then the following language based on N.J.S.A. 40:55D-23.1 (1997), either in
connection with a subparagraph (the case of Alternative 1A) or as its own subparagraph (the
case in Alternatives 1B, 2, and 3)  may be added:

[(X) The legislative body may, by ordinance, provide for the appointment to the local planning
commission of not more than 2 alternate members.  Alternate members shall be at-large
members, who are bona fide residents of the local government.  Alternate members shall be
designated at the time of appointment as “Alternate No. 1” and “Alternate No. 2.”  The terms
of the alternate members shall be for 2 years, provided, however, that the terms of the
alternate members first appointed are staggered, so that the initial term of Alternate No. 1 is
2 years and the initial term of Alternate No. 2 is 1 year.  A vacancy occurring otherwise than
by expiration of term shall be filled by the appointing authority for the unexpired term only.
Alternate members may participate in discussions of the proceedings, but shall not vote
except in the absence or disqualification of a regular member.  A vote shall not be delayed
in order that a regular member may vote instead of an alternate member.  In the event that
a choice is to be as to which alternate member is to vote, Alternate No. 1 shall vote, except
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when unable due to absence or disqualification.  Alternate members shall be otherwise
subject to all other requirements of this [Section or Act].]

(5) All members of the local planning commission shall have voting privileges.

(6) Public solicitations for applications for membership for all positions on the local planning
commission other than those of [insert applicable categories (e.g.,  the mayor, administrative
officials, members of the legislative body, members or professional employees of the regional
planning agency, or members or professional employees of the county planning
commission)] shall be advertised in a newspaper of general circulation in the local
government and posted in a publicly accessible area in the offices of the mayor or chief
executive officer of the local government, the personnel or human resources office, if one
exists, and in the offices of the local planning agency.  The application period shall remain
open for at least [2] weeks after the date of publication. The appointing authority shall only
make appointments from such applications, without respect to the political affiliations of the
applicants.

(7) In local governments having an elected mayor or chief administrative officer, members of
the local planning commission shall be appointed by the mayor or chief administrative
officer [with the consent of the legislative body of the local government].  In other local
governments, the members shall be appointed by the legislative body.

(8) Prior to assuming responsibilities on a local planning commission, all newly appointed
members shall participate in an orientation training program designed by the local planning
agency.  All other planning commission members shall be required to fulfill a planning
commission continuing education requirement on an annual basis, as designed by the local
planning agency.  

(a) The purpose of the orientation training and continuing education programs shall
include, but not be limited, to providing planning commission members with an
understanding of the local government’s plans, the commission’s authority and
responsibility under state statutes and local laws, parliamentary procedures, the
development process, the relationship of local planning activities to other
governmental units, and current issues in planning and land development.

(b) In developing the orientation training and continuing education programs, the local
planning agency may use available information and materials from the [state
planning agency], the [regional planning agency], and any state or national
associations of professional planners or planning officials, of local governments, and
of homebuilders and developers, as well as the local government’s own plans and
land development regulations and applicable state laws and administrative rules and
related materials.  
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63For a discussion of a 2001 Kentucky law (H.B. 55) that requires orientation and continuing education for
planning commissioners, members of boards of adjustment, and professional planning staff, see Marshall Slagle, FAICP,
“Kentucky Enacts Continuing Education Requirements for Planning Officials: The Inside Story,” Land Use Law &
Zoning Digest 53, No. 9 (Sept. 2001): 11-12.
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‚ This language requires the local planning agency to develop an orientation training and
continuing education program for planning commission members.63  The purpose of the program
is to familiarize members with the commission’s procedures, applicable laws of the local
government, state laws and administrative rules, plans, and related technical aspects of planning.
This will ensure that each commission member understands the broad policy and regulatory
context in which the commission functions as well as follows appropriate procedures in
conducting hearings and meetings and in making decisions.  State and regional planning
agencies and professional associations, such as the American Planning Association, university-
based institutes of government/urban affairs centers, and state planning official associations
typically offer such training.  In addition, training materials may be available on video and audio
cassettes.

(9) Members of a local planning commission holding office on the effective date of this Act
shall continue to serve for the remainder of their respective terms.   In the initial
appointments under this Act, a majority of the total membership of the commission shall be
appointed for [2] years and the remaining members for [4 or 5 or 6] years. Thereafter,
members shall be appointed for a term of [3 or 4 or 5 or 6] years.  Members may be eligible
for an unlimited number of terms [, unless prohibited by municipal charter].  

[add, if relevant to elected official or appointed administrative officials – See Alternatives
(2) and (3) in Paragraph (2) above)]

The term of a member who is an elected official shall correspond to his or her respective
official tenure.  The term of an administrative official selected by the mayor or chief
executive officer shall terminate either at the will of, or with the tenure of, the mayor or the
chief executive officer selecting him or her.

      (10) Al1 vacancies on the local planning commission shall be filled in the same manner as the
initial appointment. Vacancies on the commission shall be filled within [30 or 45] days by
the appropriate appointing authority.  If the authority fails to act within that time, the
appointing authority may authorize the planning commission to fill the vacancy.

(11) Any member of a local planning commission may be removed by the appropriate appointing
authority, after a public hearing, for inefficiency, neglect of duty, malfeasance in office, or
undisclosed conflict of interest. The appropriate appointing authority shall file a written
statement describing the reasons for such removal.  
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64SCPEA, Tit. I, §3 provides that “All members of the commission shall serve as such without compensation.”.
Commentary to the SCPEA indicated that “In some States it is the practice to allow a fee for the attendance at such
meetings.  This seems neither necessary or desirable, though if desired, such a provision can be easily inserted.”  Id., at
n. 18.

65Alfred Bettman, in Edward M. Bassett, Frank B. Williams, Alfred Bettman, and Robert Witten, Model Laws
for Planning Cities, Counties and States Including Zoning, Subdivision Regulation, and Protection of Official Map
(Cambridge, Mass.: Harvard University Press, 1935), 60.  See also Robert M. Anderson, American Law of Zoning, 3d
ed, Vol. 4, (Deerfield, Ill.: Clark Boardman Callaghan, 1986) §23.24 (discussion of expenses and compensation of
members of a planning commission). 

66The SCPEA in §4 recommended a term of 1 year for its chairman, with eligibility for reelection.
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(12) The compensation and expenses of the local planning commission and its staff shall be paid
as directed by the legislative body.  Members may also be reimbursed by the legislative body
for any expenses incurred in the performance of their duties.

[or]

(12) All members of the local planning commission shall serve as such without compensation.
However, members may be reimbursed by the legislative body for any expenses incurred in
the performance of their duties.

‚ This model takes the view, also incorporated into the SCPEA,64 that compensation for a planning
commission is inappropriate because of the potential for abuse (e.g., planning commission
members, paid on a per meeting basis, schedule additional meetings beyond periodic business
meetings) and because of the belief that service on the commission should remain voluntary.
As Alfred Bettman wrote, “This form assumes the unpaid citizen, who has his own vocation, will
be able and willing to give the necessary amount of time, to acquire a quantity of special
knowledge, and to exercise a degree of independence of the regular administrative and
legislative officials,” adding that this approach, especially in a large city “may not be generally
attainable in real life.”65  However, where service on a planning commission requires attendance
at weekly meeting that extend far into the day or evening, in order to dispose of routine business
(so much so that commission members may neglect their full-time vocation), then compensation,
on a limited basis, may need to be considered.  Alternately, if they become burdensome, the
planning commission’s responsibilities in reviewing individual developments may be reduced
or  eliminated and assigned to a professional planning staff.

(13) The local planning commission shall elect its chairperson and secretary from among its at-
large [and constituency representative] members and shall create and fill such other of its
offices as it may determine.  [However, no elected official or administrative officer of the
local government may serve as chairperson.]  The term of office of the chairperson shall be
[1 or 2] year[s], with eligibility for reelection.66
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‚ The bracketed second sentence follows the SCPEA’s practice of selecting the chair from the
appointed citizen members.67  If it is desired that elected or administrative officials should serve
as chairperson, then this language may be omitted.  Alternately, this section can be redrafted to
authorize the mayor, chief executive officer, or legislative body to appoint the chairperson and
secretary as well as other officers.

(14) The local planning commission shall hold at least [1] regular meeting in each [month or
quarter of each calendar year]. or [The local planning commission shall conduct regular
meetings as it deems necessary for the transaction of its business, but there shall be at least
[4 or 6 or 12] meetings annually.]  The schedule for regular meetings shall be expressed in
the procedural rules  of the commission.   Special meetings shall be held at the call of the
chairperson who shall give written [and oral] notice to all members at least [7] days prior to
the meeting, which notice shall contain the date, time, and place of the meeting, and the
subject(s) which shall be discussed.  The planning commission shall also hold at least [1]
formal joint business meeting with the legislative body on an annual basis.

(15) A simple majority of the total membership of the local planning commission shall constitute
a quorum.  A simple majority vote of all members present where there is a properly
constituted quorum shall be necessary to transact any business of the commission[, except
that a vote of a simple majority of the total membership shall be necessary for a
recommendation to the legislative body regarding the adoption or amendment of the local
comprehensive plan [or any other plan]]. 

‚ Note: if comprehensive plan is not mandated, then omit last clause in brackets.

(16) No member of a local planning commission shall appear for or represent any other person,
firm, corporation, or entity in any matter pending before the planning commission [or zoning
board of appeals or historic preservation commission on which he or she is a member].  In
addition, no member of the planning commission shall participate in the hearing or decision
of the commission  upon any matter in which he or she is directly or indirectly interested in
a personal or financial sense.  Such member shall disclose the nature of the interest, shall
disqualify himself or herself from voting on the question, and he or she shall not be counted
for the purpose of a quorum.  In the event of such disqualification, such fact shall be entered
in the minutes and records of the commission.

‚ The Standard Zoning Enabling Act and the Standard City Planning Enabling Act did not address
the problem of conflicts of interest.  A number of states have enacted legislation for this
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68See, e.g., Ind. Code Ann. §§36-7-4-223 and 36-7-4-909 (1996)  (regulating planning commission and board
of adjustment conflicts); N.H. Rev. Stat. Ann. §673.14 (1996)  (regulating zoning board of adjustment, building code
board, planning board, and historic district commission conflicts of interest); and N.J.Stat.Ann. §40-55D-23(b) (1996)
(regulating planning board conflicts of interest).

69Mark Dennison, “Dealing with Bias and Conflicts of Interest,” Zoning News (Chicago: American Planning
Association, November 1994), 4.  This article includes a citation list of the aforementioned 19 states.

70For an outline of  what such rules should contain, see David J. Allor, “Keeping Things in Order:  Planning
Commission By-Laws,” Planning Commissioner’s Journal, no. 14 (Spring 1994): 15-19.
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purpose.68  Others rely on general governmental ethics and conflict of interest statutes that
provide a basis for regulating various types of conflicts by public officials. At least 19 states
have statutes that prohibit participation by local officials in decisions in which they or a
particular associate have a financial interest.69  While beyond the scope of the Legislative
Guidebook, an alternative approach is to require elected and appointed officials to complete an
annual disclosure form.  Such an approach would require general legislation, not just legislation
that pertains to officials involved in planning and land development control.

(17) The local planning commission shall adopt procedural rules70 for the transaction of its
business and shall keep minutes and records of all proceedings, including regulations,
transactions, findings, and determinations, and the number of votes for and against each
question.  However, no procedural rule shall become effective until adopted by the
legislative body, subsequent to a public hearing.  The minutes and records shall also indicate
whether any member is absent or disqualified from voting. The minutes and records shall,
immediately after adoption, be filed in the office of the commission.  If the commission has
no office, such records shall be filed in the office of the clerk of the legislative body.  A
transcript of the entire proceedings of matters before a planning commission, including any
findings of fact, votes, and supporting documents shall be provided at actual cost to any
requesting party. The transcript and supporting documents shall constitute the official record
of the planning commission.

(18) All members of a local planning commission shall, before entering upon their duties, qualify
by taking the oath of office prescribed by [cite to applicable section of state constitution or
local charter] before any judge, notary public, clerk of a court, or justice of the peace within
the district or county in which they reside.

7-106  Powers and Duties of Local Planning Commission

(1) The general purposes of the local planning commission established pursuant to Section [7-
105] above, are to promote the benefits of planning, to encourage public interest in planning,
[to prepare or cause to be prepared, plans for the local government,] to receive and make
recommendations on public and private proposals for development, and to advise and
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counsel the legislative body, other local government boards and commissions, and the local
planning agency on planning-related matters.  

(2) The local planning commission shall therefore have such powers as may be necessary to
enable it to fulfill its functions, promote local planning, and carry out the purposes of this
Act.  Such powers and duties shall include the following:

‚ Subparagraphs (a) through (e) are especially relevant for states that mandate local
comprehensive plans.  Where the local planning commission is also the local planning agency
as authorized in subparagraph (i), then its powers must also include the ability to prepare, or
cause to be prepared, the local comprehensive plan.  Language for this function is shown in
brackets in subparagraph (a).

(a) [prepare or cause to be prepared,] give notice regarding, hold public hearings on,
and recommend the adoption or amendment of a comprehensive plan for the local
government, including special district and small area plans, and have the general
responsibility for the conduct of the comprehensive planning program; 

(b) adopt procedural rules designed to provide effective public participation in the
comprehensive planning process pursuant to Section [7-401], subject to Section 7-
105(17);

(c) monitor and oversee the effectiveness and status of the local comprehensive plan
and recommend to the legislative body such changes to the plan as may be required
from time to time;

(d) review proposed land development regulations, related technical standards and
codes, and amendments thereto, and make recommendations to the legislative body
[as to the consistency of the proposal with the adopted local comprehensive plan]
and other related matters; 

(e) consult and advise with public officials and agencies, public utility companies, civic,
educational, professional, and other organizations, and with citizens in relation to
protecting and carrying out the adopted local comprehensive plan;

(f) make such surveys, analyses, researches, special studies, and reports as are generally
authorized or requested by the legislative body, the mayor, or the chief executive
officer;

(g) make inquiries, investigations, and surveys concerning the needs and resources of
the local government with reference to its physical, economic, and social growth and
development, that include, but are not necessarily limited to, the following areas:
land use and land-use regulation, including signage; transportation facilities; public
facilities (e.g., recreation areas, utilities, schools, fire stations, police stations, etc.);



 CHAPTER 7

71See, e.g., R.I. Gen. Laws, §§45-23-41, 45-23-43 (1996).

72This subparagraph should be eliminated if it is desired that the chairperson and other officers of the
commission are to be appointed by the mayor, chief executive officer, or legislative body.
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blighted areas; housing; environmental protection; natural and scenic resource
conservation; disaster prevention; historic preservation; stormwater management;
and economic development. Assemble, analyze, and make recommendations
concerning the data thus obtained and assist in the formulation of  plans to address
such needs and for the conservation, utilization, and development of such resources;

(h) hold public hearings on the proposed annual capital budget and capital improvement
program for submission to the legislative body [or other designated official or
agency];

‚ Subparagraph (h) assumes that the capital budget and capital improvement program will be
prepared by another agency of the local government, such as the planning department or a
budget office.

(i) submit an advisory opinion and recommendation on all zoning matters referred to
it under the provisions of the land development regulations and report on any other
matter referred to it by the legislative body, the mayor, the chief executive officer,
and/or the appointing authority;

(j)   [submit an advisory opinion and recommendation to the legislative body on  or
review and approve, approve with conditions, or deny] any preliminary or final plan
or plat of subdivision referred to it under the provisions of the land development
regulations;

‚ In some states, the local planning commission functions in an administrative capacity and is the
final approval authority for subdivisions, site plans, and planned unit developments.71  This
reflects the influence of the Standard City Planning Enabling Act that, in §§13-16, gives the
commission the authority to adopt regulations governing the subdivision of land and to approve
subdivisions on behalf of the municipality, including acceptance of a bond to ensure construction
of required public improvements.   Bracketed language in subparagraph (j) allows the planning
commission to have either advisory or final approval authority on proposed land subdivisions.

(k) in the performance of its functions and with the consent of the property owner, enter
upon any land and make examinations and surveys and place and maintain necessary
monuments and markers thereon;

(l) elect a chairperson and a secretary and create and fill such other offices as it may
determine it requires;72
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73The local planning agency has the same authority to adopt procedural rules under Section 7-104.  If the local
planning commission is also the local planning agency then it would use that Section.
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(m) serve as the local planning agency if so designated by the legislative body pursuant
to Section [7-102];

(n) create, with the approval of the legislative body, advisory task forces for the
preparation of plans and other planning activities, [and recommend to the legislative
body candidates for such task forces,] the members of which shall be appointed by
local legislative body;

‚ Many local planning activities, such as the preparation of local comprehensive plans, are now
often supplemented by advisory task forces.  The purpose of such task forces, as noted in the
Journal of the American Institute of Planners article by Peter H. Nash and Dennis Durden
discussed above, is to provide additional expertise and fresh perspectives to the planning
process, especially from people who would otherwise be reluctant to serve on the planning
commission because of time commitments as well as to give a broader base of support or
endorsement for resulting recommendations.  Optional language giving the commission the
authority to recommend candidates to the local legislative body is included.  Of course, the local
legislative body may always create such temporary bodies to advise it, with or without the
planning commission’s recommendation. 

(o) contract with urban and regional planners, engineers, architects, landscape
architects, and other consultants for such services as it may require, subject to the
approval of the legislative body, local government attorney, or some other local
government official or agency as designated by ordinance;

(p) adopt  procedural rules for the transaction of its business, subject to Section [7-
105(17)];73

(q)  conduct regular meetings as it deems necessary for the transaction of its business,
and conduct special meetings held at the call of the chairperson;

(r) keep a public record of its activities, including resolutions, transactions, findings,
and determinations pursuant to Section [7-105(17)], and file an annual report with
the legislative body pursuant to Section [7-107] below;

(s) receive, hold, and expend funds appropriated to it by the legislative body, as well
as other sums made available for use from fees, gifts, state or federal grants, state or
federal loans, and other sources;
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74For a discussion of such reports, see Megan S. Lewis, “The Year in Review: Annual Reports of Planning
Departments,” PAS Memo (Chicago: American Planning Association, October 1996): 1-4.
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(t) cooperate with other commissions and with other public agencies of the local
government, other local governments, regional authorities, special districts,  state,
and United States regarding matters related to its responsibilities;

(u) authorize the attendance or participation by its members of local government
planning conferences or meetings of planning institutes or hearings upon pending
local government planning legislation; and

(v) perform any other functions, duties, and responsibilities as may be assigned to it
from time to time by the legislative body, mayor, chief executive officer, or by
general or special law.

7-107 Annual Reports of Local Planning Agency74 and Local Planning Commission

(1) Within [3] months of the end of each fiscal year of the local government, the director of
planning of the local planning agency shall prepare an annual report to the legislative body
and the chief executive officer.  The report shall summarize the agency’s work of the
preceding year, including implementation of an adopted local comprehensive plan, provide
any information or data that may be required by other governmental agencies, and shall
recommend programs, plans, and other measures for future action. The report shall also
provide such other information that may be relevant to the agency’s powers and duties,
including progress in achieving any benchmarks identified in an adopted local
comprehensive plan or in any other adopted plan or in carrying projects or duties previously
assigned to it. The report shall be published and made available to the public.

(2) Within [3] months of the end of each fiscal year of the local government, the local planning
commission shall prepare an annual report to the legislative body and the chief executive
officer.  The report shall summarize actions taken by the planning commission during the
preceding year, including the number of development proposals and plans reviewed, and
shall recommend programs, plans, and other measures for future action.   It may also monitor
progress on implementation of programs, plans, and other measures on which it has acted.
The report shall also provide such other information that may be relevant to the local
planning commission’s powers and  duties. The report shall be published and made available
to the public.  The local planning agency shall provide assistance to the local planning
commission in the preparation of the commission’s annual report.

Commentary:  Neighborhood Designation, Neighborhood Planning Councils, Neighborhood and
Community Organizations
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75This commentary is based, in part, on “Implementing Local and Neighborhood Plans Through Neighborhood-
Based Organizations,” by Peter W. Salsich, Jr., appearing in Modernizing State Planning Statutes: The Growing SmartSM

Working Papers, Vol. 2, Planning Advisory Service Report No. 480/481 (Chicago: American Planning Association,
September 1998).  Research for this paper as well as the drafting of the model statutes related to neighborhood planning
were supported in part by a grant from the Annie E. Casey Foundation of Baltimore.

76William M. Rohe and Lauren B. Gates, Planning with Neighborhoods (Chapel Hill, N.C.:  University of North
Carolina Press, 1985), 4-5.  

77Wendelyn A. Martz, Neighborhood-Based Planning: Five Case Studies, Planning Advisory Service Report
No. 455 (Chicago:  APA Planners Press, 1995), 3-6.

78Moustafa Mourad, “Community Collaboration: The Power of a Neighborhood Planning Process,” Cost Cuts
(published by the Enterprise Foundation) 13,  nos. 3 and  4 (1996): 8-9.
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Renewed interest in neighborhood planning and development has been sparked by both the
desires of citizens nationwide to assert greater control in their immediate environs as well as a shift
in the emphasis of governmental programs towards a decentralized and targeted approach to
allocation.75 Federally-sponsored block grants and empowerment zones, along with public-private
partnerships, incorporate a citizen participation component that ideally combines top-down and
bottom-up planning techniques with inclusive, listening-oriented leadership. Citizens may speak
through non-governmental, neighborhood-based organizations (e.g., independent neighborhood
councils, community development corporations, nonprofit housing organizations, etc.).

Contemporary neighborhood planning may be of three types: (1) locally-sponsored citywide
planning programs; (2) independently-organized efforts by indigenous neighborhood or community
organizations; and (3) federally-sponsored community development programs.76  Of the three, the
first two types lend themselves to the drafting of model statutes for use either at the state or local
level.  Such statutes, where they exist, may also have implications for the third type, since they will
create a structure through which federally-sponsored programs may be administered  The first two
approaches are discussed below.

(1) Locally-sponsored citywide programs.  Neighborhood planning programs of this type have
several common characteristics that must be considered in drafting legislation:  (1) types of
mechanisms to identify what the relevant “neighborhood” is and to establish its boundaries; (2) a
definition of a role for the neighborhood planning process to enable local government/ neighborhood
collaborative action to be taken; (3) technical and financial resources form a long-term partnership
between the local government and neighborhood and community organizations; and (4) shorter and
more detailed time frames for implementation than comprehensive planning.  The intention is to
balance citywide planning goals and policies with “an all-inclusive and meaningful citizen oriented
process” that identifies neighborhood priorities and issues and reconciles conflicts between the two,
where they exist.77 Plans resulting from such an effort can conceivably become the blueprint for all
local government, non -profit, and community revitalization efforts.78  
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79Minn. Rev. Stat. §469.1831 (1996).

80Atlanta City Code, §§6-3011 - 6-3019.
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A number of states and cities have established programs that have formalized the role of
neighborhoods in the planning process. The examples below involve planning processes that have
supporting statutes or ordinances.

Minnesota.  Minnesota statutes authorize first class cities (Minneapolis and St. Paul) to establish
neighborhood revitalization programs (NRPs) and expend funds generated by tax increment
financing for those programs.79  Neighborhood planning workshops organized by city officials are
responsible for preparing neighborhood action plans.  These workshops must be conducted in such
a way that available resources, information, and technical assistance are presented to interested
persons in the neighborhood.

NRP cities must establish a policy board made up of representatives of governmental agencies
within the city, such as the city council, county board, school board, city-wide library and park
board, the mayor or his designate, and representatives from the city's house of representatives and
state senate delegations.  The policy board may also include representatives of city-wide community
organizations, neighborhood organizations, business owners, labor, and neighborhood residents,
when invited by the governmental members of the policy board.

The policy board is delegated the authority to enter into contracts and expend funds, and is
authorized to enter into agreements with governmental agencies and with non-governmental
organizations represented on the policy board for services required to implement the NRP plan.
Plans prepared by neighborhood planning workshops are submitted to the policy board which has
jurisdiction to review, modify, and approve.  The policy board forwards its recommendations for
final action to the governing bodies of the governments represented on the policy board.  Final
approval is given by the governing bodies that have programmatic jurisdiction over specific aspects
of the plan.

Atlanta. The Atlanta City Code directs the department of budget and planning to designate
Neighborhood Planning Units (NPUs), defined as “geographic areas composed of one (1) or more
contiguous neighborhoods” that are based on criteria established by the department and approved
by the city council.  NPUs may comprise as many, or as few, neighborhoods as practicable and may
cross council district boundaries.  In designating NPUs, the department must consider the existing
boundaries of citizens’ organizations and must establish a process for neighborhood boundary
change.  A neighborhood planning committee is established within each NPU with authority to
“recommend [to any body or official with final decision-making authority] an action, a policy or a
comprehensive plan. . . on any matter affecting the livability of the neighborhood.”  Voting
membership is open to all residents over 18 and all organizations owning property or having a place
of business or profession within the NPU.80

District of Columbia. The District of Columbia code authorizes the creation of advisory
neighborhood commissions (ANCs) following the receipt of a petition signed by five percent of the
registered voters in a previously designated neighborhood commission area.  Commission members
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81D.C. Code, §§1-251 to 1-270.

82Id., §§1-2601 to 1-2611.

83N.Y.C. Charter §197c.

84Id.; see also  James W. Lowe, “Examination of Governmental Decentralization in New York City and a New
Model for Implementation,” Harvard Journal on Legislation 27, no. 1 (1990): 173, 220-221.

85See Benjamin B. Quinones, “Redevelopment Redefined: Revitalizing the Central City with Resident Control,”
University of Michigan Journal of Law Reform 27, nos. 3 & 4 (1994): 689, esp. 756-7, n. 252 (discussion of governing
structure of Dudley Street Neighborhood Initiative in Boston, Massachusetts); Frank J. Costa, Gail Gordon Sommers,
and Brian J. Sommers, “University Park Neighborhood Association: A University-Community Partnership, in
Modernizing State Planning Statutes: The Growing SmartSM Working Papers, Vol. 2,  Planning Advisory Service Report
No. 480/481 (Chicago: American Planning Association, September 1998).
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are chosen in non-partisan elections which are administered by the D.C. Board of Elections and
Ethics.  ANCs have the authority to employ staff and receive and expend public funds for public
purposes within the area.  They are organized to give advice on matters of public policy, including
planning, streets, recreation, social services programs, health, safety, and sanitation in the
neighborhood commission area.  The statute requires the D.C. government to allot funds to the
ANCs from District general revenues, with the amount of the funds allocated based on the
population ratio of the neighborhood to the District.  The District Council is required to establish
procedures and guidelines for handling funds and accounts and for employing people, which are to
replicate the regular budgetary and auditing procedures and the employee merit system of the
District as far as practicable.81

The District of Columbia code also provides for neighborhood planning councils (NPCs), two
per election ward, with jurisdictional boundaries drawn by the mayor through rulemaking after each
decennial census.  The NPCs are to be approximately equal in population.  NPC elections are held
in even-numbered years on a date set by the mayor by rulemaking.  NPCs have the authority to
participate in the development, implementation, and evaluation of programs for children and
youths.82

New York City. In New York City, Community Planning Boards (CPBs) have had an advisory
land-use role mandated by the city charter since 1961.83  CPBs participate in the Uniform Land Use
Review Procedure (ULURP), administered by the City Planning Commission for major building and
improvement projects, and all proposed land uses that do not have “as of right” status under the
city's zoning code.  Extensive technical and environmental reviews are conducted, as well as
community review, before the planning commission makes its recommendation for final action by
the city council.84

(2)  Independently-organized efforts by indigenous neighborhood organizations.
Neighborhood planning efforts in this second category are not boards or commissions of the local
government.  Rather, they may be business, civic, or neighborhood development groups with
interests in broader efforts to maintain or revitalize the neighborhood.85    Good examples are civic
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86American Law Institute (ALI), A Model Land Development Code (Philadelphia, Pa.:  ALI, 1976), §2-307, 86-
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groups that are set up to look after the economic well-being of the central business district.
Alternately, they may be informal bodies that spring out of a neighborhood response to a given
issue, such as a rezoning or the location of a public facility, focusing on excluding perceived threats
to the neighborhood, the extreme of which is the “not-in-my-backyard” (NIMBY) syndrome.

Commenting that while it is a “fact of life” and that traditional participation by neighborhood
organizations has been “highly informal and disorganized,” the American Law Institute's Model
Land Development Code proposed a mechanism to confer some official status on such groups in the
land development process.  It authorized “qualified neighborhood organizations” to participate in
the development process if the proposed organization had articulated boundaries for its area of
operation, represented more than half of the adults residing within the boundaries as evidenced by
membership rosters, has at least 50 members, and at least 50 percent of the area of land within the
boundaries is developed for residential use.  The intent of the designation was to give such groups
the right to participate in administrative hearings, request and receive notices of pending land-use
proposals, and bring judicial proceedings concerning land development and enforcement orders.
Planning legislation may typically give only owners of property within a certain distance of a
particular development proposal the ability to participate in administrative hearings (such as those
for variances and conditional use permits), but this right is often not extended to organizations.   The
designation would eliminate any question of standing of such organizations to participate in such
decision-making and was also intended, in the ALI's words, to reduce the “erratic participation [of
such groups] in the existing process.”86 

The model statutes that follow are intended to provide a formal organizational structure for
neighborhood planning in local government, whether by public or private groups that represent
neighborhood or community interests.  Section 7-108 establishes a procedure by which a local
legislative body may designate neighborhood boundaries.  Section 7-109 authorizes the creation of
neighborhood planning councils in such designated neighborhoods to advise the local government's
legislative body, planning commission, and other boards and commissions and describes a variety
of advisory powers that a council may implement.87 
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Table 7-2: Organizing for Neighborhood
Planning

Approach Use When

Neighborhood planning council The local government desires
a formal, permanent institutional
role for neighborhoods that will 
provide ongoing advice to the 
legislative body, its agencies,
and boards.

Neighborhood or community The local government desires
organization recognition to give diverse private neighbor-

hood organizations an inde-
pendent status outside of the 
government structure.

Section 7-110 is an adaptation
of the ALI Code’s approach.
Because it focuses on private
groups, whether non-profit or for-
profit, it operates independently of
any type of formal, local
government- established planning
process.  Groups that are
“recognized” under this model
statute may obviously perform
planning activities on their own,
such as raise money to prepare a
plan that could later be adopted by
the local government but, as private
organizations, do not need any
express governmental authorization
to do so.

One problem, of course, is that
by granting standing to neighborhood and community groups, the legislative body may
institutionalize opposition to any proposals for change in the neighborhood that require action by
the local government in some way.   By recognizing such groups, the local government is cloaking
them with a collective authority and a power that they would not have otherwise have had (other
than the power of individual members would have as voters or property owners).  This is the dark
side of “reducing erratic participation.”  Thus, the decision to recognize such groups in a formal
manner is at bottom a political one.  Still, the model statute attempts to offset problems that may
result when a small coterie of angry individuals dominate a neighborhood or community
organization by requiring full participating membership be open at least to all registered voters
within its boundaries (as one alternative) and by establishing mimimum numbers of members (here,
at least 50), thus ensuring a spectrum of views.

7-108 Designation of Neighborhoods

(1) The legislative body of a local government may divide all or a portion of the geographic area
within the local government into designated neighborhoods through the establishment of
boundaries in the manner provided for in this Section.

(2) Designation of a neighborhood or alteration of boundaries of a previously-designated
neighborhood may be initiated by the legislative body itself, by the local planning agency,
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by the local planning commission, or by any private person or organization residing or
conducting business within the proposed neighborhood by contacting the legislative body
and requesting such designation or alteration in writing.

(3) After the designation or boundary alteration process has been initiated and prior to the actual
delineation or alteration of any neighborhood boundary, the legislation body, or any
department, agency, or task force appointed by the legislative body, shall, as appropriate,
conduct relevant studies, consult with neighborhood or business groups, administrative
officials of the local government, and other public or nonprofit agencies, and shall convene
public informational meetings.

(4) The legislative body shall hold at least [1] public hearing in each proposed designated
neighborhood, notice of which shall be published in one or more newspapers of general
circulation in the proposed neighborhood at least [30] days in advance of the hearing.

(5) In delineating neighborhood boundaries, the legislative body shall take into account, but
shall not be limited to, the following criteria:  

(a) patterns of development, including property lines;

(b) physical boundaries such as landforms, water bodies, or major thoroughfares;

(c) population distribution and/or other socio-economic and cultural factors;

(d) census tract boundaries;

(e) political boundaries, such as wards or precincts;

(f) character of residential and non-residential buildings, such as buildings of a certain
architectural style or period of construction;

(g) existing boundaries of elementary and secondary schools’ attendance zones;

(h) any recommendations for neighborhood boundaries contained in the local
comprehensive plan; 

(i) the existence of neighborhood organizations and any preferences that may be
expressed by resolution of their governing boards; and

(j) the attitude of residents of proposed neighborhoods, as expressed through surveys
or other means. 

(6) Any action by the legislative body in designating a neighborhood or altering the boundaries
of a previously-designated neighborhood shall be by ordinance, provided that before the
legislative body acts, it shall first refer the matter to the planning commission, if one exists,
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or local planning agency for a recommendation in writing.  If the planning commission or
local planning agency does not make a written recommendation within [30] days after the
matter has been referred to it, the legislative body may then take action.

(7) At least once after each decennial census, the local legislative body shall reconsider the
delineation of neighborhood boundaries and may alter them pursuant to the criteria and
procedures set forth in this Section.

7-109 Neighborhood Planning Councils

(1) Upon receiving a petition signed by at least [10] percent of the registered voters in a
neighborhood that has been designated pursuant to Section [7-108] above, the legislative
body of a local government may, by ordinance, establish a neighborhood planning council
for that neighborhood for the purposes of paragraph (2) below.  Before establishing any
neighborhood planning council, however, the legislative body shall first enact, by ordinance,
uniform procedures and requirements for: the appointment and removal of neighborhood
planning council members; qualifications to serve as a member of a council (provided that
such qualification requirements ensure the participation of, wherever possible, homeowners,
renters, business owners, representatives of neighborhood institutions, persons under age 19,
and persons over age 64); terms of council members; notice of meetings; and such other
matters as may be necessary to carry out the purposes of paragraph (2) below.   The
legislative body may vary by designated neighborhood the number of members who may
serve on a neighborhood planning council and the composition of individual councils.

(2) A neighborhood planning council established under this Section may:

(a) advise and assist the legislative body, the local planning commission, and the local
planning agency in the formulation of plans affecting the designated neighborhood;

[(b) develop and propose, for consideration by the legislative body and the local
planning commission, neighborhood plans, as described in Section [7-301] below,
affecting the designated neighborhood, under rules and guidelines adopted by the
local planning agency;]

‚ Some local governments may want to authorize the neighborhood planning councils to
prepare plans for consideration by the local legislative body.  For example, the City of
Seattle has adopted such a program, which includes grants to neighborhood groups.88  The
Seattle Planning Department issues neighborhood planning guidelines to describe in detail
how to create a neighborhood plan.
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(c) review, comment, and make recommendations on applications for proposed
developments that are located within the designated neighborhood and under
consideration by the legislative body or by any board or commission of the local
government where such application requires a public hearing pursuant to state
statute or local ordinance;

(d) review, comment, and make recommendations on any local capital improvement
proposed to be undertaken by the local government that would affect the designated
neighborhood;

(e) review, comment, and make recommendations on ordinances or rules that are
existing or under consideration by the legislative body or by any board or
commission of the local government that affect or would affect the designated
neighborhood;

(f) review, comment, and make recommendations to any governmental agency, or
nonprofit or for-profit organization that is considering actions that affect or would
affect the designated neighborhood; and

(g) hold public workshops and meetings on matters affecting the designated
neighborhood.

(3) A neighborhood planning council established under this Section shall adopt rules for the
conduct of its business.  All rules adopted by a neighborhood planning council shall be
public records.

(4) A neighborhood planning council shall keep a record of its findings, resolutions,
recommendations, transactions,  and minutes of meetings, which record shall be public
record.

(5) All meetings of a neighborhood planning council shall be open to the public.

(6) In order to pay the expenses of supporting any neighborhood planning councils established
under this Section, the legislative body of a local government may appropriate monies out
of its general fund.

7-110 Neighborhood and Community Organizations; Recognition

(1) [In addition to establishing neighborhood planning councils pursuant to Section [7-109]
above,] [T]he legislative body of a local government may, by ordinance, recognize a
neighborhood or community organization for the purposes of paragraph (2) below.

(2) A neighborhood or community organization recognized under this Section may:



 CHAPTER 7

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-52

(a) participate in administrative hearings pursuant to Section [10-207(5)], administrative
appeals pursuant to Section [10-209(1)(b)] and [10-302(3)(b)], and judicial review
pursuant to Section [10-607(5)]; and 

Ë Note that the right to participate is “pursuant to” the relevant Sections. These Sections
typically impose further prerequisites upon participation by a neighborhood or community
organization, such as being aggrieved or adversely affected.

(b) request and receive notices under Sections [7-401(4)], [8-103(6)], [8-106(3)(c)], [10-
206(1)], and [10-210(3)(b)].

(3) The legislative body may enact an ordinance recognizing a neighborhood or community
organization under this Section if it finds that:

(a) the neighborhood or community organization has filed an application with the local
government showing:

1. its proposed boundaries, which encompass, at least in part, land within the
jurisdiction of the local government,

2. the name and address of its representative or office for the receipt of notices
and other communications, and

3. the names and addresses of its officers and directors.

(b) the neighborhood or community organization represents more than [half] of the
persons 18 years or older residing within its boundaries, for all or at least [6] months
of the calendar year, such representation to be shown by membership or other
evidence such as surveys or census data satisfactory to the legislative body; 

(c) the neighborhood or community organization demonstrates that it has at least [50]
members; 

(d) at least [50] per cent of the area of the land within the boundaries of the
neighborhood or community organization is developed for residential use [or is
available for residential use under the existing development controls]; and

[(e) full participating membership in the neighborhood or community organization shall
be open to all registered voters within its boundaries and may, if the organization so
decides, also be open to all persons owning property or businesses within its
boundaries or who work at businesses within its boundaries.]

[or]
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[(e)   full participating membership in the neighborhood or community organization shall
be open to all registered voters within its boundaries and to all persons owning
property or businesses within  its boundaries or who work at businesses within in
its boundaries].

(4) The legislative body shall not refuse to recognize a neighborhood or community organization
as a representative of a particular area merely because one or more other recognized
neighborhood or community organizations also represent part or all of the same geographic
area as long as each complies with the requirements of this Section.

(5) The legislative body may delegate to an officer of the local government the responsibilities
for receiving applications for initial recognition and for notifying recognized neighborhood
or community organizations of the necessity for renewal, as provided for in paragraph (6)
below.

(6) The legislative body shall establish an interval of time after which recognitions under this
Section shall expire unless renewed, which interval shall not be less than [2] years or greater
than [5] years.  The legislative body shall give notice to the neighborhood or community
organization of the necessity for renewal not more than [6] months nor less than [3] months
prior to the expiration date.  Renewal shall be approved by the legislative body in the same
manner as the initial  application.

(7) A neighborhood or community organization recognized under this Section shall not
constitute a board, commission, agency, or representative of the local government that has
recognized it.
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THE LOCAL COMPREHENSIVE PLAN

While several states had adopted legislation authorizing the creation of city or county planning
commissions with the authority to adopt a master or comprehensive plan by the mid-1920s,89 it was
not until the publication of the Standard City Planning Enabling Act (SCPEA) in 1928 that the
concept of such a long-range plan received a formal endorsement in a statutory model.  Under the
SCPEA, the principal function of the municipal planning commission was to prepare and adopt a
“master plan for the physical development of the municipality, including any areas outside of its
boundaries which, in the commission’s judgment, bear relation to the planning of the
municipality.”90 The SCPEA’s drafters wrote that they deliberately avoided an “express definition”
of a master plan, preferring instead provisions “which illustrate the subject matter that a master plan
should consider.”91  According to the act:

Such plan, with the accompanying maps, plats, charts, and descriptive matter shall show the
commission’s recommendations of said territory, including, among other things, the general
location, character and extent of streets, viaducts, subways, bridges, waterways, water fronts,
boulevards, parkways, playgrounds, square, parks, aviation fields, and other public ways,
grounds and open spaces, the general location of public buildings and other public property,
and the general location and extent of public utilities and terminals, whether publicly or
privately owned or operated, for water, light, sanitation, transportation, communication,
power, and other purposes; also the removal, relocation, widening, narrowing, vacating,
abandonment, change of use or extension of any of the foregoing ways, grounds, open
spaces, buildings, property, utilities, or terminals; as well as a zoning plan for the control of
the height, area, bulk, location, and use or buildings and premises.92

Underlying the plan was to be a series of “careful and comprehensive surveys and studies of
present conditions and future growth of the municipality and with due regard to its relation to
neighboring territory.”93  As work on the whole master plan progressed, the SCPEA permitted the
planning commission to adopt and publish “a part or parts” that could govern one or more major
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sections or divisions of the municipality or one or more of the functional areas to be included in the
plan.  The commission could also “from time to time amend, extend, or add to the plan.”94

As proposed in the SCPEA, the master plan really had three functions: (1) a coordinative device
for the siting and construction of public works (including public utilities); (2) a means for proposing
a “plan” for the regulation of land use through zoning controls; and (3) a mechanism for
coordinating the design of subdivisions and the construction of streets and related improvements.
Once the commission adopted the master plan, or a part addressing a division of the municipality
or a functional area, proposed public improvements had to be referred to the commission.95

Commission disapproval of the location, character, and extent of such improvements could only be
overridden by a two-thirds vote of the city council.  The “zoning plan” provision in the description
of the master plan was in fact a precursor to the contemporary land-use element (see below) of a
comprehensive plan – a general schematic to control public and private land uses and their character,
intensity, and location.  The street plan could be adopted separately and, once that happened, the
planning commission could then regulate subdivisions.  In addition, the street plan was used to
design a detailed plat showing the land which the commission recommended to be reserved for
public streets.  This plat, after adoption by the city council, was intended to control private building
in the bed of mapped but unopened streets96 and to prevent building on lots that had no access to a
publicly-approved street.97

CRITICISMS OF THE SCPEA
The SCPEA and its companion, the Standard State Zoning Enabling Act (SZEA), have been the

subject of much criticism in planning literature.  These criticisms may be summarized as follows:
(1)  Optional plan-making; ambiguous plan description.  Planning was permissive, rather

than mandatory under the SCPEA; it did not require the preparation of master plans or the updating
of those plans with any frequency.  Nor were sanctions imposed for failure to plan.  Plans could be
adopted on a piecemeal basis.  The SCPEA did not describe fundamental or indispensable elements
of a master plan.98 Indeed, it avoided an express definition, as noted, giving only examples of the



 CHAPTER 7

99Mel Scott, American City Planning Since 1890 (Berkeley, Cal.: University of California Press, 1971), 244.

100Advisory Committee on Zoning, U.S. Department of Commerce,  A Standard State Zoning Enabling Act
(SZEA) (Washington, D.C.: U.S. GPO, 1926, rev’d ed.),  §3 and n. 22.

101Mel Scott, American City Planning, 195.

102Daniel R. Mandelker, Land Use Law, 3d ed. (Charlottesville, Va.: Michie, 1993), §3.07.

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-56

subject matter to be included in a plan. Consequently, according to one planning historian,
“[c]ountless cities produced lopsided plans omitting some of the essential community facilities and
almost none included the full complement of  utilities.”99

(2)  Exclusion of elected officials from plan-making. A feature of the SCPEA was a lay
appointed planning commission, discussed above.  Only the planning commission had the authority
to develop and adopt the master plan and employ a planning staff.   With the exception of its power
to adopt the map showing proposed streets, the legislative body was largely shut out of the plan-
making process.  Elected officials were to refer planning matters to the commission for clear-headed,
non partisan advice. These exclusions and limitations reflected the philosophy of the municipal
reform movement in the U.S. in the 1920s.

(3)  Confusion of land-use element with zoning plan.  The SZEA required that zoning
regulations be “in accordance with a comprehensive plan.”  It did not define what a “comprehensive
plan” was, but in a footnote attempted to clarify the phrase with the explanation: “This will prevent
haphazard or piecemeal zoning.  No zoning should be done without such a comprehensive study.”100

Both acts used the term “zoning plan” to describe a map of zoning districts developed as part of the
proposed regulatory scheme.  The SCPEA included a “zoning plan” as an element of the “master
plan.”  It did not describe or list a land-use element – the guiding policy framework for land-use
regulations – as a component of the master plan.   As a result, the SZEA language “thus encouraged
overall zoning unsupported by a thoughtfully prepared general plan for the future development of
the city.”101  Professor Daniel R. Mandelker has speculated that “[p]erhaps the zoning plan
requirement reflected the decision to publish the zoning act before the planning act.  Modern
planning legislation does not usually require a zoning plan but does require a land use element.”102

Another view is that the practice in the 1920s was to prepare a detailed zoning plan as part of
the  the comprehensive plan.  City Planning Consultant Harland Bartholomew, in a paper to the
National Conference on City Planning in New York in 1928, “What is Comprehensive Zoning?”
described the underlying qualitative and quantitative study and analysis of city growth that should
precede the preparation of a zoning plan. Referring to the “in accordance with a comprehensive
plan” and related language in the SZEA, Bartholomew catalogs a series of considerations and  issues
stemming from the act's language that could well be a work program for a contemporary
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comprehensive plan.103 Bartholomew's paper supports the notion that, at a minimum, the zoning plan
was to have been grounded in technical reports that documented its rationale.   In a 1929 text, Our
Cities To-Day and To-Morrow: A Survey of Planning and Zoning Progress in the United States,
Theodora Kimball Hubbard and Henry Vincent Hubbard, honorary librarian of the American City
Planning Institute and Norton Professor of Regional Planning at Harvard University, respectively,
confirms the approach described by Bartholomew.  The Hubbards listed zoning as one of the six
main elements of a comprehensive city plan.104

MODEL LAWS BY BASSETT AND WILLIAMS AND BETTMAN
Harvard University Press published Model Laws for Planning Cities, Counties, and States,

Including Zoning, Subdivision Regulation, and Protection of Official Map in 1935.  Its authors were
Edward M. Bassett, Frank B. Williams, and Alfred Bettman.  Bassett and Bettman were, of course,
on the advisory committee that drafted the SZEA and the SCPEA.

The model planning acts drafted by Bassett and Williams together and by Bettman alone tended
to track the language in the SCPEA.   Both models provided that the master plan should be adopted
by the planning commission.105  The Bassett/Williams model was emphatic that the plan’s “purpose
and effect shall be solely to aid the planning board in the performance of its duties.”106  The Bettman
model, however, was somewhat more expansive in its scope by adding to the plan’s coverage of
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“the general location, character, layout and extent of community centers and neighborhood units;
and the general character, extent, and layout of the replanning of blighted districts and slum
areas.”107 

Bettman was later to reverse himself on the question of “no express definition” of a master plan
in a statute.  In 1945, under the sponsorship of the American Society of Planning Officials, one of
APA’s predecessor organizations, he published a draft of a model urban development act which
included an express definition of what by that time had been rediscovered as the essential physical
elements with which a plan must deal.  The definition read:

The planning commission is . . . directed to make . . . a master plan of the municipality . . .
which shall include at least a land-use plan which designates the proposed general
distribution and general locations and extents of uses of the land for housing, business,
industry, communication and transportation terminals, recreation, education, public
buildings, public utilities and works, public reservations and other categories of public and
private uses of the land.108

It is notable that in this definition the term “zoning plan” does not appear.  Instead, the term “land-
use plan” is the new minimal formulation of the master plan.

SECTION 701 PLANNING
A major influence in the approach to local plan-making was the administrative guidelines for

the now-defunct urban planning assistance program (under Section 701 of the Housing Act of 1954,
as amended) by the U.S. Department of Housing and Urban Development and its predecessor
agencies.  This program provided aid to local governments as well as state and regional planning
agencies over a 27-year life span.109   In order to qualify for federal urban renewal aid – and later,
for other grants, a local government had to prepare a plan consisting of  land-use and housing
elements at a minimum, as well as circulation, public utilities, and community facilities elements.110

CHAPIN, URBAN LAND USE PLANNING
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Also influential was Urban Land Use Planning by University of North Carolina at Chapel Hill
Planning Professor F. Stuart Chapin, Jr.  The  1957, 1965, 1979, and 1995 editions of the book were
a widely used text and reference by planners.  The contribution of this book is discussed in the
commentary to the land-use element, Section 7-204, below.

KENT, THE URBAN GENERAL PLAN
The next major rethinking of the comprehensive plan concept was in 1964 with the publication

of The Urban General Plan by T.J. Kent, Jr., a professor of city planning at the University of
California at Berkeley.  Based in part on his experience in California, Kent described the general
plan as:

the official statement of a municipal legislative body which sets forth its major policies
concerning desirable future physical development; the published general-plan document
must include a single, unified general physical design for the community, and it must attempt
to clarify the relationships between physical-development policies and social and economic
goals.111

Kent stated that the general plan should have five physical elements: (1) land use, which he
termed the “working-and-living areas section” because this phrase “emphasizes basic human
activities rather than the convenient but frequently misleading method of simply classifying the way
land is used;” (2) circulation, primarily concerned with the street and highway system and the public
transportation routes and stations; (3) community facilities, dealing with the variety of public
activities that involve physical development, such as schools, parks, playgrounds, and civic centers;
(4) civic design, focusing on the major physical features and the policy decisions of the plan that are
the result of aesthetic judgments; and (5) utilities, such as water supply, drainage, sewage disposal
and other utility systems insofar as the other physical elements of the plan depend on them. Kent
contended that cities may have need for other elements in addition to these five, such as those
dealing with special sections of a community like a waterfront or areas around public institutions
such as colleges and universities.112

He favored a general plan document that included “a comprehensive large-scale drawing of the
general physical design of the whole community and a written summary describing the major
policies and proposals of the plan.”113  He also advocated a statement of community goals,
“including a description of the primary and secondary social and economic roles that a city is to play
in the region.”114  The plan document typically included, he said, overviews of population, the local
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and regional economy, the geographic setting, and the historical development of the community.
He added that the plan document also needed to assess the community’s present conditions and point
out major problems and issues.  “The opportunities and needs of the future should be discussed.
Assumptions and forecasts should be stated,” he said.115   The plan document should also be long-
range, with  a horizon of 20 to 30 years.  

Kent crystallized a refinement of the local comprehensive plan by explicitly defining what a plan
and its elements were.  But as important was his belief that the principal client of the plan was the
legislative body, not the planning commission.  “The general plan,” he wrote, “is first and foremost
an instrument through which the city council considers, debates, and finally agrees upon a coherent,
unified set of general long range policies for the physical development of the community.  The
general plan should be designed, therefore, to facilitate the work of the councilmen [sic] as their
attempt to focus their attention on the community’s major development problems and
opportunities.”116 In formulating the plan, the council’s advisors should present alternatives (as well
as the consequences that flow from each alternative) that are available to the  community so the
council could select from among them.  Kent contended that this was not done often enough.  “Too
many professionals make their own selection of an alternative and present it to the council as a
single firm recommendation.”117

Kent also advocated an annual review and amendment of the plan and a major reconsideration
of the entire plan document every ten years.  The review and amendment process should be timed
just prior to consideration of the annual budget, he said.  This brings about “a natural focus on
questions of physical development policy [by the council] shortly before they must make decisions
on financial policy concerning the allocation of funds for capital improvements.”  The procedure
also “helps place the principal controversial issues of the preceding year in perspective and
encourages the leaders of the council to set their sights on the major steps to be taken during the
coming year to carry out the plan. Finally, an annual review and amendment process responds to the
criticism that plans date quickly and become “an actual detriment to those working to bring about
improvements to the physical environment.”118  

The 10-year reconsideration – at a scale to match the original preparation of the plan – was
necessary because many long-range trends and issues would not be discernible at the annual review.
Indeed, he said, it was necessary from time to time for planners and citizen policy makers to “step
back from, re-examine, and recreate their basic physical development policies.”119
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Table 7-3: Local Comprehensive Plan
Elements in Model Statutes

Mandatory
Issues and Opportunities

Land Use
Transportation

Community Facilities
Housing

Program of Implementation

Mandatory with Opt-Out Alternative
Economic Development

Critical and Sensitive Areas
Natural Hazards

Optional
Agriculture, Forest, and Scenic Preservation

Human Services
Community Design

Historic Preservation
Subplans (as needed)

More recent approaches to the local comprehensive plan and influences on its preparation are
discussed in the commentary to the land-use element in Section 7-205 below.

GROWING SMARTSM MODELS FOR A LOCAL COMPREHENSIVE PLAN
In the model legislation that follows (Sections 7-201 et seq.), the local comprehensive plan is

cast as a series of required and optional elements.  The required elements include two “bookends:”
an issues and opportunities element intended to set the stage for the preparation of other elements;
and a program of implementation that proposes measures and assigns responsibility for carrying out
the plan.  The other required functional elements are for land use, transportation, community
facilities (which includes utilities), and housing as well as economic development, critical and
sensitive areas, and natural hazards (the local government may opt out of preparing these elements
if circumstances may not justify them).  In addition, the model statutes include a variety of optional
elements.

Several themes run through the model comprehensive planning legislation:
(1)  Greater detail in plan element

specifications.  The Legislative Guidebook’s
introduction observes that many planning and
zoning enabling acts lack a good description
of comprehensive and functional plans. While
a sketchy outline of what may be in a plan
may be adequate in theory for legislation, in
practice such abbreviated statutes do not
provide sufficient guidance to local
governments to devise a good plan, as opposed
to a minimally-effective one.  When a statute is
not precise on the nature of the plan, it may be
difficult for a local government to prepare the
plan document.  The statutes’ chief users will
be  laypersons – elected and appointed
officials – (as well as planners and other
professionals) who ought to be able to pick up
the statutes and understand what kind of plan
document is called for.  Consequently, the
model legislation errs on the side of detail in
characterizing what a plan should contain.
Detailing the types of analyses that must
underpin plans and describing the substantive
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contents of plan elements are two ways of ensuring that thorough, systematic, and useful documents
will result from the planning process.120

The descriptions of the local comprehensive plan and its elements in the Guidebook has been
written so that different sizes of local governments, or those at different stages in their lifecycle, can
benefit from its provisions.  Still, some local governments may place emphasis on certain elements
that are relevant to them.  

For example, in large central cities and mature, inner-ring suburbs the land-use element may
focus on reuse and redevelopment.  The local planning agency may also decide to formulate separate
subplans for neighborhoods and redevelopment areas.   The transportation element may propose few
new streets.  Instead, measures to enhance efficient use of existing streets as well as increased mass
transit may be important.  Similarly, the community facilities element may stress repair and
replacement of existing facilities.  The housing element may focus on the needs of existing residents
and especially on rehabilitation of existing housing stock.  Economic development efforts will be
directed at retention of existing businesses as well as attraction of new ones.  In this regard, the local
government may also be concerned about establishing job retraining programs.  Historic
preservation
– because there may be a large stock of older buildings with some historic significance – may also
receive priority attention.  

By contrast, developing communities will be concerned with the transition of undeveloped land
into developed sites through the land use element.  In that context, there may be greater emphasis
on preservation of agricultural and forest lands and protection of critical and sensitive areas.  The
transportation element's attention may be directed, in part, on identifying the location of and
standards for new streets.  The community facilities element’s orientation will be on construction
of new facilities, such as water and wastewater plants and schools, and purchase of new park sites.
The housing element would focus on not only the needs of existing residents, but those expected to
reside in the community, particularly as to whether the housing stock was balanced for all income
groups, especially low- and moderate-income households.  Economic development planning will
typically be aimed at attraction of new businesses and industries.  Some historic areas may exist, but
a community may decide that it wants to establish design standards for certain areas through the
community design element.  

(2)  Regional context for preparing plans.   Consistent with T.J. Kent’s proposal in The Urban
General Plan, the plan descriptions, especially in Sections 7-203 to 7-204, call for supporting
analyses and projections to be conducted in the context of what is occurring in the surrounding
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region.  The plan element descriptions provide for express linkages with a regional comprehensive
plan (where such a plan has been prepared) and its supporting economic, demographic, and related
projections.

(3)  Integration among plan elements.  Just as the model legislation calls for planning to be
done in the broader context of the surrounding region, it also suggests that the individual plan
elements be consistent with one another by sharing common assumptions.  This is especially
important as individual plan elements are updated at different points in time.  For example,  sewage
treatment plants proposed in the community facilities element would be designed around the same
forecasts for population and job growth that are used in the land-use element.  Similarly, the analysis
of transportation needs in the transportation element ought to be derived from the assumptions about
development patterns in the land-use element.  The assumptions about needed housing ought to be
reflected in the mix of dwelling unit types and densities shown in the land-use element.

(4) Establishment of citizen participation processes. The model statutes direct the
establishment of formal citizen participation processes to inform plan-making, but leave the exact
design of that process to the local government (see Section 7-203, Issues and Opportunities Element,
and Section 7-401, Public Participation Procedures and Public Hearings).  As the commentary to
Section 7-401 observes, the traditional approach has been to have a required public hearing, but that
sole opportunity for input is often inadequate for building the necessary consensus to give the plan
an independent legitimacy, especially in addressing complex, controversial public issues where
multiple interests are at stake.  In an article in the Journal of the American Planning Association,
Judith Innes, a professor of city and regional planning at the University of California at Berkeley,
argues, in a review of several case studies about public participation in plan-making, that “consensus
building, properly designed, can produce decisions that approximate the public interest.”121

Consensus building in local planning is important, she says, because it broadens understanding about
consequences of plan proposals, beyond the intuitive knowledge and experience of planners.  It is
also important because it confers new authority on participants, such as residents or businesses from
neighboring jurisdictions who would otherwise have little legitimacy in local planning decisions,
thus “shift[ing] long-standing power relationships and perhaps making the [local government] the
arena for conflicts that now take place at the state or regional level.”122  When plans are the result
of consensus building, she says, they are much more likely to be implemented.  Thus, through both
the preparation of the Issues and Opportunities element and the express requirement that the local
government adopt citizen participation procedures before plan-making commences, the model
statutes incorporates the perspective advocated by Innes.
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123American Law Institute (ALI), A Model Land Development Code (Philadelphia: ALI, 1976), Commentary
to Art. 3, 115, citing Robert Mitchell, “A New Frontier in Metropolitan Planning,” Journal of the American Institute of
Planners 2,  (1961): 169, 170.
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(5)  Assumption of on-going evaluation and periodic revision – a continuing planning
process.   As noted, the SCPEA (and  planning statutes based on it) provided for the amendment of
the local plan, but did not dictate the interval in which this was to occur.  To some extent, this has
resulted in an impression of planning “as a child of architecture. . . ‘to be for a static city to be built
all at once and to be preserved indefinitely without change.’”123 In order to avoid a comprehensive
plan that dates quickly after adoption and that is perceived as an inflexible document, the model
legislation below (see Sections 7-405 and 7-406) adopts T.J. Kent’s view, discussed above, that the
local government must conduct an ongoing evaluation of the plan, at regular intervals (at least every
five years, but as often as once a year) with periodic revisions (at least every ten years) to account
for changes in its underlying demographic, economic, and environmental assumptions.

(6) The need to understand the functioning of the regional and local land market.  The
model statutes stress that local comprehensive planning should consider the impact on the supply
and demand for land at the local and regional level (see Sections 7-204, 7-204. 1, and 7-406).   A
plan is only as good as the information upon which it is based.  As a practical matter, local plans,
in influencing the location, timing, and amount of growth, do in fact manage the land market.   In
order for such planning to be realistic, the local government must obtain feedback on the operation
of the land market so that it can periodically update its projections, and the plans that are the result
of those projections. 

(7)  Importance of the taking issue.  The model legislation attempts to account for the impact
of the taking issue – the problem under the Fifth Amendment of the U.S. Constitution when a plan
or a regulation deprives a landowner of reasonable economic use of his or her property – through
clarification of the public purpose and related planning rationale behind any regulatory measures
that severely limit use of land and through cautious drafting.  A good example is the corridor map
provision in Section 7-501.  The model statute first requires that the corridor map, a device that
reserves land for the construction of transportation facilities, must be based on the local
comprehensive plan, and especially with the thoroughfare plan; no local government can adopt a
corridor map unless it has first adopted a local comprehensive plan with a thoroughfare plan.
Moreover, if the landowner then applies for a permit for development on the reserved land, there
must be a hearing, and the reviewing body (e.g., the planning commission) can choose from a series
of alternatives in determining whether or not to approve the permit.  For example, the body can
recommend approving the permit, approving it with conditions, eliminating or altering the
reservation, or taking the right-of-way by eminent domain.  Thus, the legislation asks that the local
government be very clear and consistent in determining the need for the reservation through long-
range planning and give the landowner the benefit of the doubt when it comes to resolving the
question of whether the reserved land will in fact be needed for a public purpose.
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124Rodney L. Cobb, “Mandatory Planning: An Overview,” PAS Memo (Chicago: American Planning
Association, February 1994), 1.

125N.C. G.S. §113A-109 (1996).

126R.C.W. §36.70A.040 (1996).

127See Nancy Stroud, “State Review and Certification of Local Plans” in Modernizing State Planning Statutes:
The Growing SmartSM Working Papers, Vol. 1, Planning Advisory Service Report No. 462/463 (Chicago: American
Planning Association, March 1996), 85-88 (discussing mandatory certification in Oregon, Washington, Florida, and
Rhode Island, and incentive-based certification in Maine, Vermont, and Georgia).

128Cobb, “Mandatory Planning,” 1.

129For a rigorous debate over the mandatory local planning question see “Should state government mandate local
planning ?. . . Yes” by Daniel R. Mandelker and “Should state government mandate local planning? . .  No” by Lawrence
Susskind in Planning 44, no. 6 (July 1978): 14-22.
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     Here’s what the Directorate, the Growing
SmartSM project advisory committee, said on the
question of whether comprehensive  planning
should be mandated by statute:

Planning is essential and should be
required at all levels of
government where land-use
decisions will be made.

Should Planning be Mandated?
(8)  Preference for mandatory planning.

 Some 24 states have some form of mandatory
planning for state or regional agencies or local
governments.124  These states include, for
example,  California, Delaware, Florida,
Kentucky, Minnesota, North Carolina, Oregon,
Rhode Island, and Washington.  Planning can
be required for local governments that are in
certain areas of the state (as in North Carolina,
which mandates land-use planning for 20
coastal counties125) or that meet certain
population size or growth rate thresholds (as in
Washington126).     Some states go so far as to
have a certification process for local plans that indicates that the plans have satisfied statutory
criteria or administrative rules.127 

The new planning mandates, one commentary has noted, “are state responses to shortcomings
in local planning,” in part because “local plans often fail to address key issues, such as the overall
growth patterns, economic development, and affordable housing.”128   They are also a means by
which states ask local governments to incorporate state goals into local land-use policy (e.g.,
Maryland, Oregon, and Florida) to ensure that the two levels of government are not working at cross
purposes.

The decision to mandate planning for local governments is, at bottom, a political one and has
a variety of advantages and disadvantages (see Table 7-1).129  But one nationwide study that looked
at mandatory planning from the particular perspective of natural hazards found that where states
required local governments to prepare comprehensive plans, “plans have more substantive factual
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130Raymond J. Burby, et al., “Is State Mandated Planning Effective?” Land Use Law & Zoning Digest 45, no.
10 (October 1993): 3-9, at 8-9; see also Raymond J. Burby and Peter J. May, Making Governments Plan: State
Experiments in Managing Land Use (Baltimore, Md.: Johns Hopkins, 1997).
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underpinning, goals tend to be stated more clearly, and in states such as Florida, there is a strong
emphasis on implementation that substantially strengthens the role of planners and other policy
makers and the planning function. . . The data suggest that state planning mandates do make a
difference in improving the amount, character, and quality of planning and therefore are worthy of
consideration by other states.”130  

Consequently, while the models that follow do permit individual states to make a decision
whether or not to mandate planning by local government and to what degree, it is likely that such
a mandate will result in better plans as well as better implementation. 

ARE ALL LOCAL COMPREHENSIVE PLAN ELEMENTS NEEDED?
As noted above, the Legislative Guidebook lays out a full complement of plan elements, but all

local governments in a state may not need the kind or level of direction  contemplated in these
models.  A number of factors will enter into the decision, including: (a) the priorities of the state
legislature and its willingness to provide financial assistance for planning; (b) the capacity of state
officials to administer the statutes and provide guidance to local governments; (c) the general
authority of particular local governments; and (d) the technical and financial capacity of local
governments to prepare plans (or the ability to supplement capacity).

Different classes or types of local governments may have different levels of authority.  For
example, a local government may have authority under state law to enact zoning, but subdivision
responsibility is that of a county or regional planning agency.  Consequently, the requirements for
local thoroughfare planning in the transportation element may need to be modified.  Alternately,
some local governments may have the authority to operate water and sewer systems, but others may
not.  This will affect what is contained in the community facilities element.

 In some states, elements that are suggested as optional or subject to an opt-out procedure (e.g.,
economic development) may be a high priority for the state legislature.  States may wish to make
opt-out elements completely mandatory, or limit the use of the opt-out mechanism in some specific
manner. For example, a state with an ocean coast and a strong interest in preserving its ecosystem
could provide that a coastal county or municipality cannot opt out of the critical and sensitive areas
element even if they have fewer than five acres of such area. Similarly, agriculture and forest
preservation may also be a high priority as well, particularly in metropolitan areas where loss of
farmland is pronounced.

Finally, there is the question of detail in the statutes.  As the commentary to Section 7-205,
Transportation Element, notes below, a state may prefer to detail the statute through administrative
rulemaking and guidance rather than to include the specifics suggested by the model statute.  This
requires, however, a capacity at the state level to draft such rules and provide technical assistance
in interpreting them.
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                  Table 7-4: Some Pros and Cons of Mandatory Local Planning

Issue Pros Cons

General Has been found to increase the Unless supported by statewide consen-
quality of local plans and sus and incentives, may cause backlash
commitment to implementation on the acceptability of planning.

 Provides rational basis for Intrudes on “home rule” prerogatives,
land-use regulations if state grants such authority.

Uniformity Provides minimum standards as to Planners cannot agree on what consti-
what constitutes a good plan and tutes a good plan.  May produce
how to prepare one. Addresses plans that are not tailored to needs of
issues such as affordable hous- individual local governments, which
ing and environmental protec- vary by size, growth rate, and degree
tion, which are sometimes ignored. of urbanization.

Integration Provides mechanism to integrate Local planning is viewed as a local
state policies, where they exist, matter, and required integration with
with local planning; also provides state policies and plans of adjoining
means by which plans of adjoin- local governments may impinge on
ing local governments are taken local decision-making. Where local
into account. Protects local           planning requires state agencies to
government against arbitrary comply with an adopted comprehen-
action when state agencies must sive plan, state agency options are
comply with the local comprehen- then limited. 
sive plan.

Predictability Can increase developer and citizen Developers may dislike local govern-
certainty about which land is avail- ments designating which lands are 
able for development. Some state available for development. May raise
programs with mandatory local developers’ fears about negative
planning have successfully focused aspects of planning such as red tape,
on streamlining and creating appeal regulatory delays, and litigation.
mechanisms, with time limits Advance designation of land for
for governmental action development invites opposition.

Cost Planning before you act will save Unless backed by state grants, manda-
money in the long run through the tory planning may cost local govern-
thoughtful examination of alter- ments a lot of money in the short term
natives and the scheduling of that could be used for other purposes.
improvements.
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131Section 2-102 describes a series of statewide planning interests that all governments must take into account
when exercising authority under this Act.  For example, Section 2-102(1) includes “the promotion of the public health,
safety, morals or general welfare of the state” and Section 2-102(6) cites the “adequate provision of a full range of
housing opportunities for persons of all income levels” (emphasis supplied).  The objective of this language is to ensure
that a balance is achieved between the social, economic, and cultural well-being of people, communities, and the
environment.
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THE LOCAL COMPREHENSIVE PLAN

7-201 Local Comprehensive Plan, Generally; Purposes

Alternative 1 – Local Comprehensive Plan as an Advisory Document

(1) The legislative body of a local government [may or shall] cause to be prepared, adopt, and,
from time to time, amend, a local comprehensive plan.

(2) The purpose of the local comprehensive plan is to direct the coordinated, efficient, and
orderly development of the local government and its environs that will, based on an analysis
of  present and future needs, best promote the public health, safety, morals, and general
welfare.

Alternative 2 – Local Comprehensive Plan as a Document to Integrate State, Regional, and Local
Interests

(1) The legislative body of a local government shall, within [36] months of the effective date of
this Act, cause to be prepared and shall adopt a local comprehensive plan, which plan shall
be updated and amended at least once every [5] years.  The local comprehensive plan shall
[be consistent with or be coordinated with or conform to] the state comprehensive plan [, the
state land development plan,] and any applicable regional comprehensive and functional
plan.

(2) The purpose of the local comprehensive plan is to direct the coordinated, efficient,  and
orderly development of the local government and its environs that will, based on an analysis
of  present and future needs, best promote the public health, safety, morals, and general
welfare.  More specifically, the plan shall:

(a) provide a mechanism by which the goals, policies, and guidelines in the state
comprehensive plan, the state land development plan, and any applicable regional
comprehensive and functional plan are interpreted and applied to the local
government and its environs;

(b) have regard for those state interests identified in Section [2-102];131 
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(c) take into account adopted plans of contiguous local governments to the extent that
they affect state, regional, or extrajurisdictional interests;

(d) provide a unified physical design for the development areas within the jurisdiction
of the local government;

‚ The following provisions, from subparagraphs (2)(e) to (2)(r), are optional as they contain
statements regarding desired development form or particular interests to be addressed or
protected.  Such statements, where applicable, may instead be addressed in the goals and policies
of the local comprehensive plan itself.

[(e) encourage a pattern of compact and contiguous growth [to be guided into urban or
rural growth centers] [designated in accordance with the goals, policies, and
guidelines in the state land development plan and in any applicable regional
comprehensive plan];]

[(f) establish acceptable level of service and/or performance measures for transportation
and community facilities and ensure the adequate and timely provision of those
facilities in order to support existing and planned development;]

[(g) direct growth to where infrastructure capacity is available or committed to be
available in the future and provide an adequate supply of buildable land for at least
[20] years;]

[(h) support development patterns that encourage multimodal transportation options;]

[(i) promote the availability of housing with a range of types and affordability to
accommodate persons and households of all types and income levels and in
locations that are convenient to employment and quality public and private facilities,
and encourage the development of housing that will meet the housing needs
identified in any state and/or regional housing plan prepared pursuant to Sections
[4-207; 4-208; or 6-203];]

[(j) promote the adequate provision of employment opportunities and the economic
health of the region and the local government; 

[(k) promote the development of new employment in areas that are convenient to
existing housing and public transportation facilities;]

[(l) protect prime agricultural lands from encroachment by urbanization;]

[(m) protect state, regional, and local areas of critical environmental concern;]

[(n) conserve and manage natural resources and the mineral resources base;]
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[(o) promote energy conservation;]

[(p) conserve features of significant architectural, scenic, cultural, historical, or
archaeological interest;]

[(q) promote good civic design;]

[(r) protect life and property from the effects of natural hazards, such as flooding, winds,
wildfires, and unstable lands; and]

(s) take into consideration such other matters that may be logically related to or form
an integral part of a plan for the coordinated, efficient, and orderly development of
the local government.

7-202 Specifications for Plan Elements and Supporting Studies; Economic, Demographic, and
Related Assumptions; Mandatory and Optional Elements; Opt-Out Provisions; Joint Plan or
Plan Element Preparation

(1) In preparing the local comprehensive plan, the local planning agency shall undertake
supporting studies that are relevant to required or optional elements included in the plan.  In
undertaking these studies, the local planning agency may use studies conducted by others
concerning the future development of the local government.

(2) The local comprehensive plan shall include, at a minimum, the following required elements:

(a) an issues and opportunities element;

(b) a land-use element;

(c) a transportation element;

(d) a community facilities element;

(e) a housing element; and

(f) a program for the implementation of the local comprehensive plan.

‚ The selection of which elements are mandatory is based on a determination that a local
comprehensive plan, regardless of the location or type of community, really would not be
complete without each of these sections.

(3) The local comprehensive plan shall also include the following required elements, except as
provided in paragraph (5) below:

(a) an economic development element;
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132For a discussion of small area planning see Kaiser, Godschalk, and Chapin, Urban Land Use Planning, 4th
ed., 458- 460.  They describe it as “the process of developing detailed plans for sub-areas of the jurisdiction, based on
the overall land use plan as well as discourse with local interests to set specific community development objectives.”
Id., at 458.

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-72

(b) a critical and sensitive areas element; and/or

(c) a natural hazards element.

‚ The model language is drafted, in paragraph (5) below, with an opt-out provision for three
discrete mandatory elements.  The opt-out provisions are meant to ensure that for those
communities where certain natural or economic conditions are prevalent, that these issues are
addressed.  Since these issues are not applicable to every community nationwide, they are
included here as mandatory, with an opt-out feature.

 
(4) The local comprehensive plan may also include, but shall not be limited to, the following

optional elements:

(a) an agriculture, forest [, and scenic] preservation element;

(b) a human services element;

(c) a community design element;

(d) a historic preservation element;

(e) subplans for special planning districts and small areas,132 including but not limited
to neighborhood plans, transit-oriented development plans, and redevelopment area
plans; and/or

(f) [other].

‚ The optional elements are those elements that a local government may or may not include in its
local comprehensive plan, depending on the nature of the community and the amount of time and
money available for preparation of its plan.  A local comprehensive plan should be deemed
“complete,” however, even without the inclusion of any of these optional elements.

(5) A local government may opt out of preparing any of the elements identified in paragraph (3)
above if the legislative body adopts a resolution that finds, in writing, that:

(a) in the case of the economic development element, the amount of land used and/or
available for commercial and/or industrial development within the jurisdiction of the
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local government are/is not significant and/or that economic development is not a
priority for the local government;

(b) in the case of the critical and sensitive areas element, the amount of land area within
the jurisdiction of the local government that potentially constitutes a critical or
sensitive area is less than [five] acres or that such land has previously been
designated an area of critical state concern pursuant to Sections [5-207] and [5-208];

(c) in the case of the natural hazards element, the probability of exposure to natural
hazards within the jurisdiction of the local government is not significant; and/or

(d) [other].

Such finding shall be based upon reasonable evidence specifically referred to in the finding
and consistent with the rest of the local comprehensive plan.

(6) In order to provide consistency within a local comprehensive plan, all required and optional
elements included in a plan shall be based on the same economic, demographic, and related
assumptions and data developed by or for the local government.

‚ Paragraph (6) ensures that, for example, the community facilities element, which includes
proposals for sewage treatment plants, would employ the same assumptions as the land-use
element in terms of the population or type of nonresidential land uses to be served.  This
requirement is intended to prevent a sewage treatment plant from being designed for one
projected population while the land-use element is formulated for another. 

(7) Each element shall contain a statement explaining how it relates to other elements.

‚ For example, the transportation element should identify positive and negative impacts on: local
land-use patterns (including existing and proposed population densities, intensities, and housing
and employment patterns), environmental quality, energy use and resources, existing
transportation facilities, and the local government’s fiscal capabilities.  

(8) The local comprehensive plan shall include a comprehensive plan map at a suitable scale that
is a generalized composite of proposals and recommendations contained in all required and
optional elements.

[(9) Where the [regional planning agency] has adopted a regional comprehensive plan, the local
government shall use the regional comprehensive plan’s economic, demographic, and related
assumptions and data, pursuant to Section [6-201(5)(a), Alternative 2], as well as regional
plan’s economic, population, and land-use projections, pursuant to Section [6-201(3)(a), (c),
and (i), Alternative 2] in the preparation of the local comprehensive plan.]
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133For a critical discussion of the topic, see Robert Shipley and Ross Newkirk, “Visioning: Did Anybody See
Where It Came From?” Journal of Planning Literature 12, no. 4 (May 1998): 407-416.

134See, e.g., Oregon Visions Project, Oregon Chapter, American Planning Association, A Guide to Community
Visioning: Hands-On Information for Local Communities (Portland, Ore.: Oregon Visions Project), 7.
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‚ Bracketed language is intended to ensure consistency of the assumptions contained in an adopted
regional comprehensive plan in a planning system whose goal is to integrate state, regional, and
local interests.  Under this approach, local governments in a region would use the same
assumptions and projections that the regional planning agency employs in developing the
regional comprehensive plan.  It will probably be desirable for the regional planning agency to
establish an internal process while the regional plan is being prepared by which such projections
are reviewed by affected local governments, who would be given the opportunity to critique the
assumptions and methodologies and offer alternative projections.  

[(10) The local comprehensive plan shall [conform to or be consistent with or be coordinated
with] the state comprehensive plan[, state land development plan,] and the applicable
regional comprehensive and functional plans and shall be coordinated with the local
comprehensive plans of adjoining local governments in order to minimize intergovernmental
conflict.  To that end, it shall contain a statement describing its relationship to the state
comprehensive plan, the regional comprehensive plan, and the local comprehensive plans
of adjoining local governments.]

(11) A local unit of government may enter into an agreement with any other local government or
governments to jointly prepare a local comprehensive plan or plan element that will include
the land area included in their respective jurisdictions, with the costs for the preparation of
such a plan or plan element to be shared by the participating governmental units on a
proportional basis.

Required Elements

Commentary: Issues and Opportunities Element

Increasingly, contemporary comprehensive plans are initiated or assisted by a community-wide
visioning process, a intensive citizen participation effort designed to produce statements of what the
community wants to become.133 A visioning process is intended to allow a community to help better
understand the values and concerns of its citizens and use them as a basis for planning, highlight the
trends and forces that are affecting the community, articulate a big-picture view to guide short-term
decisions and long-term initiatives, and develop programs to achieve its vision.134 These visioning
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135For examples of such plans or reports about visioning processes, see, e.g., KezziahWatkins, The Voices of
Vail Comprehensive Report (Colorado Springs, Colo.: KezziahWatkins for the City of Vail, September 1996); Gresham
2002 Action Planning Committee, Final Gresham 2002 Action Plan (Gresham, Ore.: The Committee, December 1992);
Grand Traverse 20/20 Steering Committee, Summary Report: Results of Information Obtained at Grand Traverse 20/20
Futuring Sessions and Summary Conference (Traverse City, Mich.: The Committee, May 1991); Hillsborough County
City-County Planning Commission, A Vision for the Future of Our Community (Tampa, Fla.: The Commission,
September 1993); Citizens of Lower Yakima Valley with Yakima County Planning Department, Focus 2010 Planning
for Yakima County’s Next 20 Years: Lower Valley Visioning Report (Yakima, Wash.: The Department, January 1992);
Joseph Pobiner Consulting, Goals for Canyon – A Vision for the Future (and Echo from the Past: City of Canyon, Texas
Visioning and Goal Development (Grapevine, Tx.: Joseph Pobiner, June 25, 1993); Morgantown Area Chamber of
Commerce, Vision 2000 for a Greater Morgantown Area (Morgantown, W. Va.: The Chamber, July 1992); City of
Greenville, Horizons: Greenville’s Community Plan (Greenville, N.C. The City, January 9, 1992); Allegheny County,
Allegheny County 2001 (Pittsburgh, Pa.: Allegheny County Planning Department, May 1992); and City of Everett,
Everett 2000: Vision, Goals & Action: A Guide to Everett’s Preferred Future in the 21st Century as Envisioned by its
Citizens (Everett, Wash.: The City, 1991). See generally Jason Woodmansee, “Community Visioning: Citizen
Participation in Strategic Planning,” MIS Report 26, no. 3 (Washington, D.C.: International City/County Management
Association, March 1994); Steven C. Ames, “Community Visioning: A Tool for Managing Change, PAS Memo
(Chicago: American Planning Association, July 1996); Carolyn Kennedy, “Comprehensive Plans: Making the Vision
Come True,”  PAS Memo (Chicago: American Planning Association, July 1992); William R. Klein, et al., “Visions of
Things to Come,” Planning 59,  no. 5 (May 1993): 10-15;  Oregon Visions Project, Oregon Chapter, American Planning
Association, A Guide to Community Visioning: Hands-On Information for Local Communities (Portland, Ore.: Oregon
Visions Project, 1993); and Steven C. Ames, Charting a Course for Corvallis: A Case Study of Community Visioning
in Oregon (Portland, Ore.: Steven C. Ames, for the Oregon Visions Project, American Planning Association, Oregon
Chapter, May 1989).

136The Florida planning statutes provide: 

Each local government is encouraged to articulate a vision of the future physical appearance of its
community as a component of its local comprehensive plan.  The vision should be developed through
a collaborative planning process with meaningful public participation and shall be adopted by the
governing body of the jurisdiction. Neighboring communities, especially those sharing natural
resources or physical or economic infrastucture, are encouraged to create collective visions for greater-
than-local areas.  Such collective visions shall apply to each city or county only to the extent that each
local government chooses to make them applicable. . . .When a local vision of the future has been
created, a local government should review its comprehensive plan, land development regulations, and
capital improvement program to ensure that these instruments will help move the community toward
its vision in a manner consistent with this act and with the state comprehensive plan. 
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processes frequently use public or town meetings, focus groups, questionnaires, newsletters, visual
preference testing, charettes, and computers to engage citizens in identifying problems and
opportunities facing their community and depict a formal expression of an overall image of what a
community wants to be and how it wants to look at some point in the future.   Indeed, many modern
plans include the term “vision” in their titles and/or include an account of the steps followed in the
development of the visioning processes.135

Despite the popularity of  “visioning,” it is generally absent from existing state enabling
legislation (see, however, the Florida example in the footnote below).136 Section 7-203 calls for the
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 Fla. Stat. §163.3167(11) (1996).

137See the definitions of a “vision,” “visioning,” and “vision statement” in Section 7-101 above.
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visioning process to be incorporated into the comprehensive plan as an “issues and opportunities
element” which will result in the preparation of a vision statement.  How citizens will be involved
is left up to the local government to determine.  The plan element gives some examples of
involvement techniques and factors to be examined in the visioning process.  Otherwise it does not
stipulate the procedures to be followed, although the element is to contain a statement summarizing
those procedures, adopted by the local government pursuant to Section 7-401 (Public Participation
Procedures and Public Hearings), as well as any actions resulting from them.  What is important is
that at the end of the process the local government will have agreed on some central orchestrating
themes or concepts that will inform other plan elements and implementing actions.

7-203  Issues and Opportunities Element

(1) A local comprehensive plan shall contain an issues and opportunities element that shall serve
as a source of direction in preparing other required and/or optional elements of the plan.

(2) The purposes of the issues and opportunities element are to:

(a) articulate the values of the citizens and others affected by the local comprehensive
plan so that the local government may interpret and use those values as a basis and
a foundation for its planning efforts;

(b) identify the major trends and forces affecting the local government and its citizens;

(c) state a vision137 or compilation of visions for the local government based on, among
other factors, the values articulated in (a) above and the major trends and forces
identified in (b) above, as well as the preferences of the legislative body;

(d) serve as a series of guiding principles and priorities to implement the vision(s); and

(e) link the vision statement with other applicable goals, policies, guidelines, and
implementation measures of the local government.

(3) In preparing the issues and opportunities element, the local planning agency shall identify
its primary characteristics (such as geography, natural resource base, susceptibility to natural
hazards, population, demographics, major employers, labor force, political and community
institutions, housing, transportation, educational resources, and cultural and recreational
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138Examples of such assets include: natural features; historic landmarks; public or private institutions, cultural
traditions; major attractions or employers; and commercial or community centers that act as gathering places.

139Such threats may include general threats such as crime and pollution as well as unique or specific threats
such as natural hazards or regional economic changes, like the closing of a major employer.
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resources) and shall conduct research and data collection to determine current and projected
trends and their potential impacts.  The local planning agency may also conduct surveys,
form task forces, undertake visioning activities with citizens, and/or hold public workshops
to identify issues and opportunities, tangible and intangible assets that make the local
government unique and desirable,138 liabilities and potential threats to the quality of life of
the local government,139 and other indications of significant trends and forces affecting the
local government and its citizens.

(4) The issues and opportunities element shall contain the following: 

(a) a vision statement;

(b) a description of the major trends and forces considered by the local government in
formulating that statement, including the impact of forecasted changes in the
surrounding region during the planning period;

(c) a report of the major opportunities and advantages as well as disadvantages for
growth and development that affect the local government, including specific areas
within its jurisdiction;

(d) an account of the major problems currently or potentially facing the local
government during the next [5]-year period; 

(e) a statement summarizing public participation procedures adopted by the local
government pursuant to Section [7-401] below and any actions taken as a result of
those procedures; and

(f) a summary of the anticipated implications of the local government’s selected vision
for other required and/or optional elements of the local comprehensive plan,
including the potential changes in implementation measures.

(5) Examples of topics that may be specifically addressed in the issues and opportunities element
include: employment opportunities; technological change; housing; education; and
recreational resources.

(6) The issues and opportunities element [may or shall] also contain an alternate vision
statement that documents any visions that were considered and rejected by the local
government in the formulation of its local comprehensive plan.
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140Portions of this commentary appear in different form in “Toward Model Statutes for the Land-Use Element:
An Assessment of Current Requirements and Practice,” by Dr. Gerrit Knaap, in Modernizing State Planning Statutes:
The Growing SmartSM Working Papers, Vol. 2, Planning Advisory Service Report No. 480/481  (Chicago: American
Planning Association, September 1998).    Dr. Knaap was a Senior Research Fellow on the Growing SmartSM project.

141For descriptions of land-use elements in state statutes or administrative rules, see, e.g., Cal. Gov’t Code
§65302  (a) (1996); Fla. Stat. §163.3177(6) (a) (1996); Fla. Admin. Code § 9J-5.006(1994); Rules of Ga. Dept. of Comm.
Affairs, §11-3-2.04(f) (1992); Id. Stat. §67-6508 (e) (1996);  Ky. Rev. Stat. §100.187(3); (1996) N.J. Stat. Ann. §40:55D-
28(b)(2); Minn. Stat. §462.352, subd. 6 (1996); Miss. Code §17-1-1 (ii) (1996); R.I. Gen. Laws, §45-22.2-6(B) (1996).
Ore. Dept. of Land Conservation and Development, Oregon’s Statewide Planning Goals & Guidelines, 1995 ed., Goal
2: Land-use planning (1995); Vt. Stat §4382(a)(2) (1996); Ut. Code §10-9-302(2(a) (1996); R.C.W. 36.70A.070(1);
Wash. Admin. Code §365-195-305 (1996).  See generally Ore. Admin. Rules. Ch. 660 (1996).
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Commentary: Land-Use Element140

The land-use element is a fundamental component of the local comprehensive plan, one that
shows general distribution, location, and characteristics of current and future land uses and urban
form.141  The contents of and approach to the contemporary land-use element have been shaped by
a number of writings and concepts.

(1)  Chapin, Urban Land Use Planning. In its four editions beginning in 1957, F. Stuart
Chapin, Jr.’s Urban Land Use Planning framed the general techniques that many planners use in
formulating the land-use plan.  While the four editions differ to the extent that they reflect the
increasing use of computer technology in plan making through data collection and modeling, the
central contribution of this book (now coauthored with Edward Kaiser and David Godschalk) to the
land-use design process defined a methodology of five tasks for developing a land-use plan:

Task 1. Derive locational requirements for the land use sector of concern.  This involves
determining principles and standards for locating a particular land use or facility.

Task 2. Map the suitability of land uses for a particular use based on the locational
requirements derived in Task 1.

Task 3.  Estimate the space requirements for the land user projected over time.

Task 4. Analyze the holding capacity of the suitable land supply in terms of dwelling units,
households, number of employees, or acres of the particular land use.
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142Edward J. Kaiser, David R. Godschalk, and F. Stuart Chapin, Jr., Urban Land Use Planning, 4th ed. (Urbana,
Ill.:  University of Illinois Press, 1995), 279-287.

143Ian McHarg, Design with Nature (New York: Doubleday/Natural History Press, 1971), 153-161.

144Kaiser, Godschalk, and Chapin, Urban Land Use Planning, 290.
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Task 5.  Determine alternative spatial arrangements of land classes or land uses.142

The planner may go through this sequence several times and the tasks may be approached in
different order as well as concurrently for different uses, with feedback between the tasks until an
acceptable land-use design is reached that may be gauged against a set of objectives.  Together,
these five tasks emphasize documenting the basis on which land uses are forecast and located
through the articulation of principles and standards.  They are intended to establish a structure and
a rationality for the planning process, one in which various assumptions could be tested and retested
against planning goals.  The resulting design is to be a match of locational criteria and projected
space needs for different users of land with land supply.  Other plans, such as transportation or
community facilities, as well as regulations are to be based on the land-use design.

(2)  McHarg, Design with Nature.   Landscape Architect Ian McHarg’s Design with Nature
(1969) added to the techniques of land-use planning the organization and interpretation of
environmental information (e.g., soil characteristics, geologic features, existing vegetation, wildlife
habitats, slope, etc.) into a series of graphic map overlays to determine whether the land was
compatible for broad categories of land uses. In the McHarg approach, the land is analyzed for its
intrinsic suitability; areas with development constraints or having high resource values (e.g.,
significant forests, areas of steep slopes, aquifer recharge areas, prime agricultural land) are first
eliminated as candidates for urbanization.  Other land areas without critical environmental or
resource protection qualities are set aside for urbanization.143 McHarg’s approach was later
incorporated by Kaiser, Godschalk, and Chapin under the term “land classification” planning which
“concentrates future development into a few well-defined areas and delineates other areas where
development should not occur”144 (see below).

(3)  American Law Institute, A Model Land Development Code.  In contrast to Kaiser,
Godschalk, and Chapin and McHarg, the ALI Code (1976) did not prescribe a land-use planning
technique.  Instead, the Code addressed the question of how to define a land use element in a statute,
which the Code called a “local land development plan.”  Under the Code, such a plan was to be a
statement of objectives and programs to guide the public and private development of land within the
local government’s planning jurisdiction.  The statement could be in the form of words, maps,
illustrations or other media of communication.  The land development plan was to be based on a
series of problem-oriented planning studies that addressed such factors as population, geology,
housing, natural resources, and the amount, general location, and interrelationship of different
categories of land use. The plan was to project trends based on those studies.  Finally, the plan had
to contain a short-term program of public actions to be taken within a period of one to five years in
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145ALI, A Model Land Development Code, §§3-101-3-105, 122-134.  An earlier effort that reflected antecedent
concepts to those contained in the ALI Code was New Directions in Connecticut Planning Legislation: A Study of
Connecticut Planning, Zoning and Related Statutes by the American Society of Planning Officials (ASPO) (Chicago:
ASPO, February 1966).  The ASPO Connecticut report proposed that, as a precondition to the exercise of development
control powers, Connecticut communities should have a development program approved by the state, the elements of
which should be specified in a statute.  The program would have three components: (1) locally-approved major
development policies that the community seeks to carry out through land-use controls, a capital improvement program,
and other means; (2) a locally-approved capital improvement program; and (3) evidence of the availability of adequate
professional assistance to administer local land use regulations.  Two types of policies for (1) would be required: 1.
general municipal development policies, such as those dealing with the timing and character of anticipated development,
principles governing the generalized location of anticipated development, and the relationship between development and
public improvements; and 2. a listing of the major policies applied by the governing body in drafting and revising the
zoning map and drafting and revising any map that accompanies  the development policies.  Id., 33, 35.

146For a criticism of this aspect of the ALI Code, see George M. Raymond, “New?  Yes. . . More Effective?
No,” in 1971 Land Use Controls Annual (Chicago: American Society of Planning Officials, 1971): 47-54.

147The discussion of land-use plan prototypes is abstracted from Edward J. Kaiser and David R. Godschalk,
“Twentieth Century Land Use Planning: A Stalwart Family Tree,” Journal of the American Planning Association 61,
no. 3 (Summer 1995): 365-385, esp. 371-377.
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order to achieve objectives, policies, and standards stated in the plan.  The short-term program was
also to indicate the types of future programs to be undertaken after that period.145

The ALI Code emphatically rejected mandatory planning as a prerequisite for exercising land
development control powers.146  Instead, local governments that adopted plans received certain
supplemental powers such as special procedures for regulating planned unit developments, and the
reservation of land for future acquisition by public agencies.  Also, the ALI Code did not require that
the land development plan take into account the plans of adjoining local governments or of the state
or regional planning agencies.

LAND-USE PLAN PROTOTYPE 
In addition to these conceptual influences on the land-use element, planning practice in the U.S.

produced a number of different prototypes since the 1970s, characterized by Edward Kaiser and
David Godschalk in an article in the Journal of the American Planning Association.147 They note that
these four plan styles are not mutually exclusive and that communities often combine aspects of each
into a hybrid plan.  

Land-use design plan.  The land-use design plan is the most common of the four prototypes and
is a direct descendent of the Section 701 plans of the 1950s and 1960s, described above.  Shaped by
the writings of F. Stuart Chapin and T.J. Kent, the key component of such plans are land-use maps
that depict present and future land uses according to traditional land use categories. Modern versions
also contain mixed use and environmental land-use categories and explicitly address contemporary
issues such as affordable housing, environmental conservation, and public facility needs.  The
award-winning Howard County, Maryland, General Plan (1990), provides a prime example of this
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148Howard County, Md. Department of Planning and Zoning, The 1990 General Plan . . . a six point plan for
the future (Ellicott City, Md: The Department, 1990).

149Kaiser, Godschalk, and Chapin, Urban Land Use Planning, 290.

150David L. Callies, “The Quiet Revolution Revisited: A Quarter Century of Progress,” in Modernizing State
Planning Statutes: The Growing SmartSM Working Papers, Vol. 1, Planning Advisory Service Report No. 462/463
(Chicago: American Planning Association, March 1996), 19, citing Haw. Rev. Stat. §205 et seq.
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planning prototype.148 The land-use map in this plan divides the county into residential, commercial,
office, industrial, mixed use, institutional, rural residential, rural conservation, and environmental
protection areas.

The land classification plan. The land classification plan, like the design plan, is spatially
specific and map oriented.  Unlike the design plan, however, the land classification plan focuses less
on development type than on development timing; it is less precise about the pattern of land uses
within areas designated for development, which results in a kind of silhouette of urban form.  This
type of plan was influenced by McHarg’s Design with Nature, as noted above, and was
institutionalized in the Hawaii state land use management program, which dates from 1961,
Oregon’s 1973 statewide land-use planning act, and Washington’s growth management acts of 1990
and 1991.  Under this approach:

areas specified for urban growth are called by various names:  urban areas, urban transition areas,
development areas, or planned development areas, for example.  Areas where development
should not occur for environmental reasons are called conservation areas, open space, or areas
of critical environmental concern, among other names.  Still other areas, which are less
environmentally critical but not suitable for immediate development, are often called rural areas.
 These areas are intended for agricultural or forestry activities.  Some parts of the rural district
may be intended as permanently hands-off for urban development.  Other parts may be intended
only as off limits for urban development for a time until more land for urbanization is required.149

The Hawaii land-use law divides the state into four categories: urban, rural, conservation, and
agriculture; amendments to these boundaries are left to a state land-use commission.  For each class
of land there are state regulations prohibiting certain uses and proscribing certain development
practices.  Counties, as opposed to the state, control land use in the “urban district,” which
constitutes about five percent of the land area in Hawaii.150   The Hawaii system is a form of broad-
brush state zoning.

A central organizing tool of the Oregon and Washington systems, urban growth areas, are also
a form of land classification planning.  They indicate where urban development may and may not
take place, usually for a 10- to 20-year period.  More complex versions of the urban growth area
may include short- and long-range growth contours or boundaries.  Urban growth areas are
designated most appropriately on a regional basis; they are addressed extensively in a research note
at the end of Chapter 6.
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151The omission of a plan map is problematic.  For a case study of a mapless policy plan in King County,
Washington, see Daniel R. Mandelker, The Zoning Dilemma (New York: Bobbs-Merrill, 1971).

152Calvert County, Md., Comprehensive Plan, Calvert County Maryland (Prince Frederick, Md: Calvert County,
1983).

153City of Sanibel, Fla., Comprehensive Land-use Plan (Sanibel, Fla.: The City, 1981); see also John Clark, The
Sanibel Report: Formulation of a Comprehensive Plan Based on Natural Systems (Washington, D.C.: The Conservation
Foundation, 1976).
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The verbal policy plan. The verbal (or written) policy plan, unlike the design and classification
plans, has a policy rather than a spatial orientation.  Such plans feature a set of policy statements and
typically do not contain a future land-use map.  Policy statements written in such plans typically
specify conditions under which development may occur, rather than the locations that development
may occur.151 Although used by a variety of governments, the verbal policy plan is most commonly
used by regional and state governments where the geographic scope of the plan precludes detailed
mapping of land uses and where development policies tend not to be parcel specific.  The award-
winning Calvert County, Maryland comprehensive plan (1983) provides a good example of a verbal
policy plan.152  Although the plan explicitly addresses the physical development of specific areas of
the county, it does not contain a land-use map.

The development management plan. The development management plan is the most detailed and
intricate of the four prototypes.  Such plans often contain coordinated programs of action for specific
agencies, and usually for short-term periods.  Because development and administrative regulations
are included, as in the Sanibel, Florida Plan (1981), development management plans are more like
zoning ordinances than traditional land-use plans.153  Unlike policy plans which specify conditions
under which development can take place, management plans specify when and where government
actions will take place. Such plans combine policy, spatial, and time-related actions of government
in a proactive way. By specifying when and where specific infrastructure investment will occur, for
example, the plan provides a framework for development decision making and closely links plans
with plan implementation.    Kaiser and Godschalk classify the 1976 ALI Code proposal discussed
above as a form of development management planning because it consciously retains an emphasis
on physical development but stresses a short-term program of action, rather than a long-term,
mapped goal form.

Beginning in the 1970s and extending to 1990s, note Kaiser, Godschalk, and Chapin,
contemporary land-use planning experienced other influences that did not affect the form of plan-
making as much as the substance.  Among them: 

! federal devolution and deregulation, which has resulted in more responsibility but fewer
federal dollars for local planning and infrastructure and “fiscalization,” in which local
governments have scrutinized all of their capital expenditures for possible recapture from
developers or other benefitting groups;
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154Kaiser, Godschalk, and Chapin, Urban Land Use Planning, 18-25.
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! growth management initiatives, by which states or local governments attempt to control
the pace as well as the location and type of development and ensure that it supported by
adequate public facilities at the time of development impact;

! increased recognition of the relationship between land use and environmental quality,
resulting in more sophisticated environmental quality monitoring, the setting of more
precise performance standards, and the development of new environmental impact
methods;

! outright opposition to development by sophisticated citizen groups and the use of
alternative dispute resolution mechanisms to find away around the impasses that public
conflict creates; and

! changes in communications technology that have released both the corporate headquarters
and the individual household from dependence on an urban location, diffusing population
and employment to small cities, towns, and rural areas.154

A HYBRID APPROACH FOR A LAND-USE ELEMENT
The model statute for a land use element below contains aspects of both the land-use design plan

and the land classification plan. It calls for a land-use element that is based on a variety of studies,
such as analyses of population, economic activity, natural resources, and inventories of existing land
uses.   A plan map is to show future land uses and, where designated in the regional comprehensive
plan, urban growth areas.  The future land-use allocations on the plan map must be supported by
land-use projections that are either: (a) linked to population and economic forecasts made in the
context of the surrounding region or (b) tied to assumptions contained in the regional comprehensive
plan.  The intent is to ensure that the plan is realistic and takes into account demographic and
economic trends affecting the local government and the region around it.  The element must state
the assumptions (in terms of net density, intensity, other standards or ratios, or other spatial
requirements or physical determinants) used in the land-use forecasts. It must also show lands that
have development constraints, such as those subject to natural hazards (e.g., flooding, unstable soils)
or that either have been designated as an area of critical state concern or nominated as such in a
regional comprehensive plan (see Section 5-201 et seq.), where such a plan and process exists.  The
land-use element is also to contain a description of various other alternative land-use designs that
were considered and rejected in its preparation.

As conceived here, the land-use element, in conjunction with the issues and opportunities
element are really the keystones of the local comprehensive plan, with other required and optional
elements integrated into both the vision of what the local government wants to be and the means by
which to do it.    For example, a local government that determines, through a visioning process, that
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it hopes to become a regional development center in a metropolitan area, will need to make decisions
to allocate land uses of sufficient density and intensity to make that occur.  It must provide
supporting  systems for vehicles and mass transit, provide community facilities to service the land
uses and make the area attractive.  It must also initiate programs so that a desired mix of housing that
meshes with the type of jobs that it expects will locate there.  Finally, it must undertake economic
development measures (e.g., job training, tax abatement, tax increment financing, establishment of
economic development agencies)  that will put the community on the road to achieve that vision.

7-204 Land-Use Element

(1) A land-use element shall be included in the local comprehensive plan. 

(2) The purposes of the land-use element are to:

(a) translate the vision statement contained in the issues and opportunities element
described in Section [7-203] above into physical terms, to the extent possible;

(b) provide a general pattern for the location, distribution, and characteristics of the
future land uses within the jurisdiction of the local government over a [20]-year
planning period;

(c) serve as the element of the local comprehensive plan upon which all other elements,
other than the issues and opportunities element, shall be based; and

[(d) integrate any urban growth areas designated pursuant to Section [6-201.1] and any
existing or proposed areas of critical state concern, as identified in the regional
comprehensive plan, with the location, distribution, and characteristics of future land
uses within the jurisdiction of the local government.]

(3) The land-use element shall be in both textual and map form.

(4) In preparing the land-use element, the local planning agency shall undertake supporting
studies.  In undertaking these studies. the local planning agency may use studies conducted
by others.  The supporting studies shall concern factors affecting existing and future land
uses that are located: 

(a) within the jurisdiction of the local government; 

(b) within areas that are currently served by the local government;
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(c) within areas that are likely to be part of the areas served by the local government
within the [20]-year planning period or are likely to undergo development in
connection with or as a consequence of development within the jurisdiction of the
local government; and

[(d)  within areas that are likely to be annexed by the local government within the [20]-
year planning period.]

(5) These supporting studies shall include, but shall not be limited to, inventories, analyses, and
projections of:

(a) population and population distribution, which: 

1. may include analyses by age, household size, education level, income,
employment, or other appropriate characteristics; and

2. shall include [20]-year projections in [5]-year increments. [The population
projections shall be made in the context of relevant projections for the
region of which the local government is a part and shall include a statement
of assumptions for birth rate, mortality rates, inmigration, and outmigration
for the projection period. or The land-use element shall employ those
population projections for the local government contained in the regional
comprehensive plan pursuant to Section [6-201(3)(a), Alternative 2].]

(b) the economy, which: 

1.  may include the amount, type, general location, and distribution of
commerce and industry, and the location of major employment centers
within the jurisdiction of the local government,; and

2. shall include analyses of trends and projections of economic activity such
as jobs and income levels for commerce and industry located within the
local government [made in the context of analyses of trends and projections
for the region of which the local government is a part or based on such
analyses and projections contained in the regional comprehensive plan for
the local government pursuant to Section [6-201(3)(a), Alternative 2]] and
analyses of trends and projections in the ratio of jobs to dwelling units
within the local government;

(c) natural resources, which: 

1. may include air, water, open spaces, forests, water bodies, shorelines,
fisheries, wildlife, and minerals; and 



 CHAPTER 7

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-86

2. shall include geology, soils, or other physical factors of the local
government, including land areas in the local government that are subject
to natural hazards (such as flooding, high winds, unstable soils, or
wildfires), that are in slopes of [25] percent or more, or that otherwise have
significant constraints on their development.

[(d) areas that have been included in the regional comprehensive plan as appropriate for
nomination as areas of critical state concern pursuant to Sections [5-204] and [6-
201(5)(g)3, Alternative 2] or that have been designated as an area of critical state
concern pursuant to Sections [5-207]] and [5-208]; 

(e) areas or specific buildings or sites of local architectural, scenic, cultural, historic, or
archaeological interest [that are not included in subparagraph (d) above];

(f) an inventory, in both narrative and tabular form, of the amount, type, intensity
and/or net density of existing land uses. The inventory [may contain the following
land-use categories or shall use categories that have been established by rule of the
[state planning agency]]:

1.  agricultural;

2.  residential, organized into general categories of net densities;

3.  commercial, organized into general categories of intensities;

4.  industrial, organized into general categories of intensities;

5.  transportation and transportation facilities, both public and private;

6.  education, both public and private;

7.  parks and recreation, both public and private;

8   forest and silviculture;

9.  governmental buildings and facilities, other than transportation, education,
public utilities, and parks and recreation;

10. public utilities;

11. vacant and undeveloped lands; and

12. water bodies.
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(g) an identification, in map form, of land areas in the local government’s planning
jurisdiction that are served by public water and sewer lines;

(h) an analysis and evaluation of the following:

1. patterns of existing land uses, based on the inventory identified in
subparagraph (f) above;

2.  trends in the supply, demand, and price of land [as determined through the
establishment of land market monitoring system pursuant to Section [7-
204.1] below];

3.  trends and events that have shaped the development of land in the local
government, such as the construction of major public transportation
facilities, water and sewer facilities, and other community facilities,
annexations, large-scale private land developments, and purchases of land
for open space, parks, and recreation purposes; 

4.  other trends and events that may affect future development and
redevelopment patterns, including land ownership patterns;

5.  the type, location, and quality of agricultural lands; 

6. the ability of existing transportation, water supply, treatment and
distribution, wastewater treatment and collection, and other community
facilities that have been or are being inventoried pursuant to Sections [7-
205(4)(b)] and [7-206] below to accommodate additional residential,
commercial, industrial, and other development over the [20]-year planning
period with existing capacities.  Such analysis and evaluation shall include
a statement of the criteria or level-of-service standards that are used to
determine facility capacities. 

7. the need for redevelopment, including the renewal of blighted areas and the
elimination or reduction of uses that are inconsistent with the dominant
character of existing land uses or future land uses within the jurisdiction of
the local government.

(i) [20]-year projections of the following future land uses in [5]-year increments:
  

1.  residential land uses based on the population projections developed
pursuant to subparagraph (a)2 above. The residential land-use projections
shall include a statement of the assumptions of net densities that [have been
applied or are part of the regional comprehensive plan’s land-use forecasts
prepared pursuant to Section [6-201(3)(i)]];
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2.  commercial and industrial land uses based on the projections of economic
activity developed pursuant to subparagraph (b)2 above.  The commercial
and industrial land-use projections shall include a statement of land-use
intensities (e.g., employees per acre or floor area ratios) or other spatial
requirements that [have been applied or are part of the regional
comprehensive plan’s land-use forecasts prepared pursuant to Section [6-
201(3)(i)]]; and

3.  land uses, other than residential, commercial, and industrial. Such
projections shall include a statement of the public service standards (e.g.,
acres of parkland per 1,000 persons), other ratios of land absorption or
intensity, or other spatial requirements or physical determinants that [have
been applied or are part of the regional comprehensive plan’s land-use
forecasts prepared pursuant to Section [6-201(3)(i)]].

‚ Residential, commercial, industrial, and many public facility land uses can be projected so that
the forecast results in relatively finite numbers of additional acres needed.  However, as Kaiser,
Godschalk, and Chapin observe in the 1995 edition of Urban Land Use Planning, space
standards (such as number of acres per household or per person) are generally not relevant for
open space that is intended to protect natural processes, avoid exposing development to natural
hazards, or shape urban form:  “The amount of open space required for those conservation
purposes is primarily the result of the pattern of physical determinants (e.g., how much land is
in floodplains, or wetlands) coupled with the particular standards to be applied (e.g., more land
would be in a hundred year floodplain than in a fifty-year floodplain.”155  For environmentally
sensitive areas, they comment, ecological principles may also suggest minimum acreage for
certain wildlife and plant communities or in certain patterns of open space, such as arranging the
space in corridors “so that wildlife can move within and between territories.”156

‚ It is important that the land-use element not only statistically projects land-use needs (especially
residential, commercial, and industrial uses) that are sufficient for the recommended 20-year
period, but also designates them as well on the future land-use plan map (see subparagraph (6)(c)
below).  Adopting a “wait-and-see” posture by not designating developable areas in excess of
actual demand creates problems in the effectuation of the plan.  For example, if the local
government has failed to map needed land uses, then there may be difficulty in determining
whether applications for zoning changes for uses that the plan recognizes will be needed are
consistent in terms of location and character with what the land-use plan map shows.  Further,
if the land-use plan map (as well as the zoning map) fails to show adequate areas for the
projected land uses, then when the local land market heats up during economic booms and
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increases demand for certain land use categories, land supply will not have expanded in response
and land price inflation may occur.  Moreover, when the plan only partially maps projected
future land-uses, the owners of the properties in the designated areas may enjoy a publicly-
created land monopoly with attendant higher prices; one consequence is that they may keep the
land off the market to bid up the price.  If the plan only designates one area for a regional
shopping center and that area is clearly a property under a single ownership, then the value of
that land will increase as there are no alternative sites.  Full or substantial designation of
projected future land uses should ensure diversity of land holdings so that land ownership
monopolies do not result in undue land price increases.

(6) Based on the studies undertaken pursuant to paragraphs (4) and (5) above, the land-use
element shall provide for, address, and include, but need not be limited to, the following:

(a) an existing land-use map or maps series at a suitable scale based on the inventory
described in paragraph (5)(f) above;  

(b) a statement, with supporting analysis, of land-use goals, policies, and guidelines
regarding the general distribution, location, and characteristics of future land uses,
including land uses in areas that may be redeveloped;  

Ë The intent is that the land-use element address both developing communities and fully developed
communities, such as central cities and suburbs.  Consequently, the element must address “areas
that may be redeveloped.”  Section 7-303 describes a redevelopment area plan that would
provide details for such areas.

(c) a future land-use plan map or map series at a suitable scale that shows for the [20]-
year planning period:

1.  general locations of future land uses by net density, intensity, or other
classifications;

2.  the boundaries of the area(s) to which sewer and water services are expected
to be provided within time frames specified in the land-use or community
facilities element; 

[3. areas that have been included in the regional comprehensive plan as
appropriate for nomination as areas of critical state concern pursuant to
Sections [5-204] and [6-201(5)(g)3, Alternative 2], that have been
designated as an area of critical state concern pursuant to Sections [5-207]
and [5-208], or that have been otherwise identified by the local government
as critical and sensitive areas]; 
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157See the discussion of this issue in Daniel R. Mandelker, The Zoning Dilemma (New York: Bobbs-Merrill,
1971),  50-51, 93.
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4. areas or specific buildings or sites of local architectural, scenic, cultural,
historic, or archaeological interest [that are not included in subparagraph
(c)3 above];

5.  the boundaries of areas that may be designated for the future preparation of
subplans, such as central business districts or neighborhoods, transportation
corridors, transit-oriented development areas, or redevelopment areas;

6.  a delineation of land areas that may be subject to natural hazards, such as
flooding, high winds, unstable soils, or wildfires, that have slopes of [25]
percent or more, or that otherwise have significant constraints on their
development; 

7.  a delineation of any areas proposed for redevelopment; and

[8.  urban growth areas, designated pursuant to Section [6-201.1].]

‚ The phrase “general locations of future land uses . . .” in subparagraph (c)1 above is important
to retain.  The depiction of land uses should be general in order to avoid what Professor Daniel
R. Mandelker has called “the holdout problem” in zoning decisions.157  When a future land use
plan map designates specific sites for certain uses (e.g., a shopping center or apartments), it will
confer on the owners of those sites a distinct monopoly-like benefit.  If a developer secures a
substantial zoning change where the plan precisely shows an intense land use, the local
government will be hard put in the interim to decide how to treat additional applications for
similar developments. The developer may keep that land off the market in the hope of significant
appreciation of the property.  Some developers, Mandelker points out, may be willing to wait
longer than others because they have different expectations of return on their investment.
Therefore, it is important that the plan map be much less specific than a zoning map in order to
give the local government flexibility so that no one land owner can gain a monopoly over the
development of projected land uses through holdouts.  It may also be desirable to have locational
policies and criteria in the plan text itself to provide guidance in such situations.

(d) a narrative that describes how the selected future land-use pattern, as shown on the
future land-use plan map identified in subparagraph (c) above, results in the
application of the goals, policies, and guidelines identified in subparagraph (b)
above; 

(e) an analysis, in both textual and tabular form, of the projected [20]-year build-out of
the selected future land-use pattern in terms of alternate probabilities regarding
dwelling units, employment, economy, and acreages; and
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(f) a description in textual and/or map form of the various other alternative future land-
use design schematics or concepts and assumptions that were considered in the
preparation of the land-use element, and an explanation of why each of these
alternatives was rejected.

[or]

(f) an environmental evaluation of the land use, housing, transportation, and community
facilities elements of  the local comprehensive plan prepared pursuant to Section
[12-101, Alternative 1].

‚ The exact language of subparagraph (f) above will depend on which type of environmental
analysis option is selected.  At a minimum, a statement of alternative development patterns
examined in the plan’s preparation should be set forth in the plan.  The first example, a
description in textual and/or map form of the various other alternative future land use design
schematics or concepts and assumptions that were considered” is one basic approach. The
second, “an environmental evaluation,” described in Chapter 12, Integrating State Environmental
Policy Acts With Local Planning,  is still another.  Chapter 12 also offers two other alternatives
of increasing technical and procedural rigor.

(7) The land-use element shall set forth in the long-range program of implementation required
by Section [7-211] below, those actions that may be needed to achieve the selected future
land-use pattern and the goals, policies, and guidelines contained therein.
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 158This commentary and portions of the following model statute are based on a working paper, “Land Supply
Monitoring Systems,” by Professor Scott Bollens of the University of California at Irvine, that appears in Modernizing
State Planning Statutes: The Growing SmartSM Working Papers, Vol. 2, Planning Advisory Service Report No. 480/481
(Chicago: American Planning Association, September 1998).    On the subject of land supply monitoring, see generally
David Godschalk, Scott Bollens, John Hekman, and Mike Miles, Land Supply Monitoring: A Guide for Improving Public
and Private Urban Development Decisions (Boston: Oeslschlager, Gunn, and Hain, 1985); Scott Bollens and David
Godschalk “Tracking Land Supply for Growth Management,” Journal of the American Planning Association 53, no. 3:
315-27 (1987); Susan C. Enger, Providing Adequate Urban Area Land Supply (State of Washington, Department of
Community Development, Growth Management Division, 1992); and Larz T. Anderson, Seven Methods for Calculating
Land Capability/ Suitability, Planning Advisory Service Report No. 402 (Chicago: American Planning Association,
1987).  For an example of a regional geographic information system that could be used for land market monitoring, see
Southern California Association of Governments, About ACCESS, World Wide Web,
http:/www.scag.org/public_docs/d62.htm.
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Commentary: Monitoring Land Markets158

Land supply and demand information is the missing link in many critical local development
decisions made by public policymakers and development interests. Public policies regulating the
amount of land available for development made without the benefit of an accurate land inventory
can have disastrous effects on the price of raw land if public policy regulates growth too rigidly. In
addition, the government pays more for public facilities when infrastructure is not properly sized
due to uncertain knowledge about the actual supply of buildable land. At the same time, imperfect
information concerning land supply and availability multiplies the risk of private development
decisions. Such risk and uncertainty make development more expensive because greater risk projects
require higher investor returns. Market uncertainty limits competition as fewer developers are
willing to invest time and money in the process. As each decision maker adds safety factors to
compensate for missing information, consumers pay more for housing and affordable housing
possibilities shrink.

Government planning policies, in influencing the location, timing, and amount of growth within
their jurisdictions, influence a land market rather than simply propose an end-state spatial plan.
Government interests in managing land markets focus on the achievement of public goals, but the
public sector must also work in constructive partnership with the private sector to assure the
availability of sites and facilities needed for a healthy economy. Good land management can assure
public and private economies. Poor land management, in contrast, can result in unacceptable public
costs involving infrastructure and environmental damage and private costs in the form of rapid
residential land price inflation, which may affect the ability to purchase or rent housing when it
outpaces the growth in personal income.

Public policies must seek to balance market supply-and-demand dynamics. Such balancing can
occur only if government monitors land markets so that it can periodically adjust its forecasts of
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    159Cal. Gov’t Code §65583(a)(3) (1996).

    160Ore. Rev. Stats. §197.296(3)(a) (1996). 
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urban space and facility needs. Unless policymakers understand market dynamics, governments can
cause land supply shortages by adopting excessive development regulations, causing needless delays
in reviewing development proposals, and setting overly tight restrictions (such as through urban
growth areas) on the size of areas designated for urban development. When land supply is
constrained, development is redirected to less-restrictive markets or land price is inflated. As a
result, local housing prices tend to rise and/or development patterns are distorted.

Advantages of access to accurate and timely land market information include:

‚ Public land-use policies and regulations that account for their impacts on
land inventories;

‚ Factual bases for balancing goals of affordable housing, economic
development, resource protection, and orderly growth;

‚ Private development feasibility studies and development proposals that are
based on realistic market data;

‚ Credible common databases for development feasibility analyses and
negotiations between public and private sectors;

‚ Improvements in efficiency and effectiveness of public investment decisions
affecting development; and

‚ Improvements in the quality and timing of private development projects as
project risk and uncertainty are attenuated.

While some local governments have initiated the creation of land market monitoring systems
voluntarily, others have been prompted by state statute to do so.  California, for example, requires
a housing element in local general plans that must include “an inventory of land suitable for
residential development, including vacant sites and sites having potential for redevelopment, and
an analysis of the relationship of zoning and public facilities and services to these sites.”159  Oregon
calls for all local governments to “inventory the supply of buildable lands within the urban growth
areas” as part of a periodic review of the local comprehensive plan and conduct an analysis of
whether there are sufficient residential lands to meet long term housing needs.160

In 1997, the state of Washington amended its growth management laws to require a county-level
“review and evaluation program” to “determine whether a county and its cities are achieving urban
densities within urban growth areas by comparing growth and development assumptions, targets,
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    161Wash. Rev. Code §36.70A.215(1)(a) (1997).

     162Id., §36.70A.215(3) to (4).

     163Id., §36.70A.215(2)(a).
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and objectives contained in the countywide planning policies and the county and city comprehensive
plans with actual growth and development that has occurred in the county and its cities.” 161 The
review is aimed at determining whether there is sufficient suitable land to accommodate the
projected population for the county.  The statute calls for an analysis of the actual density of housing
that has been constructed and the actual amount of land developed for commercial and industrial
uses within the urban growth area since the adoption of the comprehensive plan or the last periodic
evaluation of the plan.  If the evaluation demonstrates an inconsistency between what has occurred
since the adoption of countywide planning policies and the county and city comprehensive plans and
development regulations and what was envisioned in those policies and plans, as well as state
planning goals and requirements, the county and its cities are to adopt and reasonably implement
measures that are reasonably likely to increase consistency.162  The program is to occur every five
years and is to encompass land uses and activities both within and outside of urban growth areas
through the annual collection of data on urban and rural land uses, development, critical areas, and
capital facilities to the extent necessary to determine the quality and type of land suitable for
development, both for residential and employment-based activities.163

A MODEL STATUTE 
Section 7-204.1 below establishes the framework for a land market monitoring system by which

land would be inventoried and evaluated as to whether it was buildable by a regional or county
planning agency and municipalities (as well as other local governments).  This Section is required
if there are urban growth areas that have been designated in connection with Section 6-201.1.
The model statute calls for a periodic review of the availability of buildable land within the
municipalities’ urban growth areas in order to avoid some of the problems of land supply constraint
identified above. The Section describes how residential, commercial, and industrial lands are to be
analyzed in order to determine whether the urban growth area should be expanded;  under this
Section, municipalities as well as other local governments may propose to the regional or county
planning agency the amendment of the urban growth area.  Alternatively, municipalities could
consider other measures (such as modification of development regulations) that could be put into
effect that would result in more compact development that would consume less land as the
community grows.  Apart from the connection to the designation of urban growth areas, the
information for the monitoring system could be highly useful in formulating the land-use element
itself.

Note that there are several choices in creating the system:  (1) a regional or county planning
agency could establish the system independently or on behalf of municipalities and other local
governments within its planning jurisdiction; (2) a municipality could also establish the system on
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 164The requirement to establish and maintain a land market monitoring system may also be a requirement for
other types of growth management systems, such as annual permit limits.

     165Preferably the land market monitoring system should be established at the regional or county level.
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its own if it were required to include an urban growth area in its local comprehensive plan; and (3)
any other local government that was not required to have an urban growth area could at least
establish the land market monitoring system.  As a practical matter, a cooperative regional program
of monitoring would probably be the soundest approach in metropolitan area, with some type of
allocation of responsibilities between the regional or county planning agency and the local
governments within its planning jurisdiction.  This arrangement is difficult to provide for in a statute
and some flexibility must be provided.  The model statute below assumes that both the regional and
county planning agency and local planning agency would be involved in the establishment and
maintenance of the monitoring system.

7-204.1  Land Market Monitoring System [Optional, but Required if Urban Growth Areas Are        
        Required]

(1) Any [regional or county planning agency] that includes an urban growth area in its regional
comprehensive plan and/or any municipality [and each local government such as boroughs,
towns, or townships] that is required to employ an urban growth area in a local
comprehensive plan pursuant to Section [6-201.1] above shall establish a land market
monitoring system.164  A [regional or county planning agency] [shall or may] establish, by
[implementation] agreement, a land marketing monitoring system for municipalities [and
other local governments] within its planning jurisdiction and may assume the responsibilities
of a local planning agency for the purposes of this Section.  

(2) Any [regional or county planning agency] or local government that is not required to employ
an urban growth area may elect to establish a land market monitoring system pursuant to this
Section and may inventory the supply of buildable lands pursuant to paragraph (4)(a) below.
For the purposes of this Section, a local government may also enter into an [implementation]
agreement with the [state planning agency], a [regional or county planning agency], another
local government, a special district, or a private vendor to establish a land market monitoring
system.165

(3) The purposes of the land market monitoring system are to:

(a) periodically inventory the supply of buildable lands for the [region or county] and
the municipality [or other local governments] to determine its adequacy; 
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166It is possible that the inventorying of buildable land can occur more often than every five years and, indeed,
could occur on an ongoing basis using computerized geographic information systems.

   167The Metro in Portland, Oregon, uses a sophisticated geographic information system (GIS)  to evaluate the
infill or redevelopment potential of properties in the buildable lands inventory.  The system identifies tax lots that are
underutilized through the application of screening factors that include the size of the lot, existing building coverage, and
neighborhood context (whether redevelopment has been occurring in the vicinity that may be the result of upzoning,
thereby increasing property values).  For example, the system could identify a one-acre parcel on which there is a single-
family home that occupies only ten percent of the lot and where there has been extensive redevelopment activity in a 500-
foot radius.  Telephone interview by Stuart Meck, Principal Investigator, Growing SmartSM project, with Mary A. Weber,
Senior Program Supervisor, Growth Management Services, Metro, May 13, 1998.  Obviously any system that assesses
redevelopment potential will involve judgment and continuing refinement. There will be a continuing debate over
whether the assessment is accurate. For more information on Metro’s GIS system, see its website: www.metro-
region.org.
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(b) evaluate the impact of the goals and policies of the [regional or county planning
agency and the municipality [or other local governments] on the prices and supply
of and demand for buildable land; 

(c) propose changes, if necessary, that will ensure the supply of buildable land within
the planning jurisdiction of the [regional or county planning agency] and
municipality [or other local government] meets projected needs for residential,
commercial, and industrial development, and supporting public and community
facilities in the land-use element of the local comprehensive plan; and

(d) provide information to the public on the operation of the land market within the
[regional or county planning agency's] and the municipality's [or other local
government’s] jurisdiction.

(4) Using a geographic information system as part of the periodic review required by Section
[7-406] below, the local planning agency  and/or the [regional or county planning agency]
on at least a [5]-year basis:166

(a) shall inventory the supply of buildable lands within the urban growth area. The
agency or agencies may also inventory any other buildable lands within the local
government's jurisdiction. The agency or agencies shall use the following criteria in
determining whether land is buildable: 

1. whether the land is vacant [or, in the opinion of the local planning agency
and/or [regional or county planning agency]] or underutilized (i.e.,
developed at less than the density or intensity allowed by the applicable
zoning classification) and likely to be redeveloped];167

‚ Note that there can be a fair degree of debate over whether land is “underutilized” and “likely
to be redeveloped.”  There may be many reasons that land is underutilized (e.g., preferences of
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the owner, the need for environmental remediation, the state of the local real estate market,
hostility of adjoining property owners to proposed land-use change, etc.).  Consequently,
communities that decide to include such land in the inventory of buildable land should be
conservative in their assessment regarding whether such land should be considered a significant
component of supply.

2.  whether the land is zoned for residential, commercial, or industrial use;

3.  whether the land has physical constraints (such as excessive slopes,
floodplains, wetlands, or environmental contamination, or is in a critical and
sensitive area or in an area of critical state concern) that would prevent its
development, either in whole or in part; and

4.  whether the land is provided with central water and sewer and has access to
a publicly dedicated street.

(b) may conduct surveys of landowners and developers regarding their intentions to
develop over the next [5] years and may monitor, on a per acre or other basis,
patterns of changes in the prices of buildable lands over the previous [5] years;  

(c) may evaluate the effectiveness of any previous amendments to the local
comprehensive plan and/or land development regulations made pursuant to
subparagraph (5)(b) below;

(d) shall determine the actual density and actual average mix of housing types and the
actual intensities and actual average mix of types or categories of commercial and
industrial land use that have occurred since the last periodic review or previous [5]
years;

(e) shall analyze housing need by type and density ranges and commercial and
industrial land-use needs by category or types and intensities [in accordance with
any minimum standards of land-use intensity and net density contained in a state
land development plan pursuant to Section [4-204(5)(c)]] and/or in the regional
comprehensive plan pursuant to Section [6-201(5)(c) and (g)]; determine the land
needed for each housing type and commercial and industrial land use by category
or type for the next [20] years; and compare that amount against the supply of
buildable land.  Such an analysis may take into account any information from
surveys of landowners’ or developers’ intentions to develop over the next [5] years
and patterns of changes in the prices of buildable lands over the previous [5] years;
and 

(f) shall prepare a summary report to be included in the review of the local
comprehensive plan pursuant to Section [7-406].
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(5) If, after reviewing the inventories, determinations, and analyses pursuant to paragraph (4)
above, the legislative body of the municipality [or other local government] determines that
the urban growth area does not contain sufficient buildable lands to accommodate residential,
commercial, and industrial needs for the next [20] years, then the legislative body shall take
one of the following actions:

(a) propose to the [regional or county planning agency] that it amend the urban growth
area in the regional comprehensive plan in the manner provided in Section [6-201.1]
to include sufficient buildable lands to accommodate residential, commercial, and
industrial needs for the next [20] years at the actual developed density or intensity
during the period since the last periodic review or within the last [5] years,
whichever is greater.  As part of this review, the amendment shall include additional
lands that are sufficient and reasonably necessary for public and community
facilities or services, including transportation, to support residential, commercial,
and industrial needs.  After the [regional or county planning agency] has amended
the urban growth area in the regional comprehensive plan, the municipality [or other
local government] shall also incorporate and adopt the urban growth area into its
own local comprehensive plan and shall delineate an urban growth boundary on the
generalized composite comprehensive plan map pursuant to Section [7-201(8)
above] and on the future land-use plan map pursuant to Section [7-204(6)(c)7]; 

(b)  amend its local comprehensive plan and/or land development regulations to include
measures that will demonstrably increase the likelihood that residential development
will occur at densities and types sufficient to accommodate housing needs, and that
commercial and industrial development will occur at intensities and mix of types or
categories sufficient to accommodate commercial and industrial needs, for the next
[20] years without expansion of the urban growth area; or 

(c) adopt a combination of actions described in subparagraphs (a) and (b) above  

(6) Using the analysis conducted under subparagraph (4)(e) above, the local planning agency
and/or [regional or county planning agency] shall determine the overall average density and
the overall mix of housing types at which residential development must occur in order to
meet housing needs, and the intensities and mixes of types or categories at which commercial
and industrial development must occur in order to meet commercial and industrial needs,
over the next [20] years.  If that overall density or intensity is greater than the actual density
or intensity as determined under subparagraph (4)(d), or if those mixes are different than the
actual mixes as determined under subparagraph (4)(d) above, then the legislative body of the
[municipality][or other local government] shall adopt measures that will demonstrably
increase the likelihood that residential development will occur at densities and at the mix of
types sufficient to accommodate housing needs, and that commercial and industrial
development will occur at intensities and at the mix of types and categories sufficient to
accommodate commercial and industrial needs, for the next [20] years.   
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168For a compendium of these techniques, see Metro Regional Services, Livable Communities Workbook: A
Guide for Updating Local Land-Use Codes (Portland, Ore.: Metro Regional Services, January 1988) (includes actual
examples of development code changes adopted by communities in the Portland area).

     169As a practical matter, it must be acknowledged that there may be political resistance to increasing densities
or intensities in a zoning ordinance that will make this particular action difficult.  In addition, even if political resistance
can be overcome, there is no guarantee that the market will respond with higher density housing products or more land-
intensive commercial and industrial products.  For a discussion of the experience in Portland, Oregon, see Alan
Ehrenhalt, “The Great Wall of Portland,” Governing 10, no. 8 (May 1997): 20-24, esp. 24 (describing homeowner
resistance to “first wave of increasing urban density”).
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‚ Paragraph (5) involves a determination of whether or not the urban growth area contains
sufficient buildable land to meet the projected residential, commercial, and industrial needs (as
well as lands for supporting uses) for the next 20 years.  Paragraph (6) examines whether the
projected density or intensity of development is greater than the actual density or intensity, or
whether the projected mix of uses is different than the actual mix of uses.  The local government
has a choice of whether or not to propose the urban growth area’s expansion or to take other
measures that will have the effect of increasing the capacity of buildable land.

(7) Measures or actions under paragraphs (5) and (6)  may include, but are not limited to:168

(a) increases in the permitted density of existing residential land and in intensity of
existing commercial and industrial lands in a zoning ordinance;169 

(b) financial incentives for higher density housing;

(c) reduction of on-site parking requirements in a zoning ordinance;

(d) reduction of yard requirements in a zoning ordinance;

(e)  provisions permitting additional density or intensity beyond that generally allowed
in the particular zoning district(s) in exchange for amenities and features provided
by the developer;

(f) minimum density or intensity requirements in a zoning ordinance;

(g) redevelopment, infill, or brownfields strategies;

(h) authorization of housing types or site planning techniques in a zoning ordinance that
were not previously allowed by the local comprehensive plan or zoning ordinance

(i) authorization of changes in the zoning use classification, including the employment
of mixed use zones; and
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170This commentary is based in part on “Toward a Model Statutory Plan Element: Transportation,” by Jerry
Weitz, AICP, in Land Use Law & Zoning Digest 49, no. 2 (February 1997): 3-9.  This article also appears in Modernizing
State Planning Statutes: The Growing SmartSM Working Papers, Vol. 2 (Chicago: American Planning Association,
September 1998).

171SCPEA, §6.  Under the SCPEA, a public utility could include railroads and street railways.  Commentary to
the act noted that “the location of the street railroads of the city bears as intimate and important a relation to the location
of business, industrial, and residential districts as does the location of the streets themselves.”  Id., n. 37.

172Id., §13.

173Id., §14.
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(j) changes in standards for public and community facilities or services, including
transportation, that require the use of less land.

Commentary:   Transportation Element170

The Standard City Planning Enabling Act of 1928 addressed transportation issues in two ways.
First, it authorized the municipal planning commission to make a “master plan,” with
“accompanying maps, plats, charts and descriptive matter” that showed “the commission’s
recommendations for the development of said territory, including, among other things, the general
location, character, and extent of streets, viaducts, subways, bridges, waterways, water fronts,
boulevards, parkways . . . aviation fields, and other public ways, . . . public utilities and terminals,
whether publicly or privately owned or operated for . . .transportation . . .; also the removal,
relocation, widening, narrowing, vacating, or abandonment, change of use or extension of any of the
foregoing ways. . . .”171  Once the commission had adopted the plan then “no street . . .  or other
public way . . . or public utility [which would include transportation utilities] could be constructed
or authorized without the commission’s support (although an override by the city council was
possible with a two-thirds vote).

Second, as noted above, adoption of a “street plan” by the planning commission activated the
commission’s power to review subdivisions; thereafter, no subdivision could be filed or recorded
unless the planning commission approved it.172 The subdivision regulations adopted by the
commission could provide for “the proper relationship of streets in relation to other existing or
planned streets and to the master plan.”173

While the description of the master plan in the SCPEA seemed to call for a broader consideration
of transportation modes, as a practical matter, the street or thoroughfare plan – sometimes called the
circulation element and designed to accommodate the movement of people and goods within a local
government – still serves as a basis for many local comprehensive plans. Often, these thoroughfare
plans assumed that car and projected new lanes or roadways would adequately serve and reinforce
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174Economist Anthony Downs called this the “triple convergence” phenomenon of equilibrium, which makes
traffic congestion a ubiquitous problem that is next to impossible to solve.  It means that, as a local government
completes a highway capacity improvement, the new capacity gets swamped in a short period of time because three
streams converge:  (1) people who traveled at earlier or later periods now use the highway; (2) people traveling other
modes, such as transit, now find it quicker to drive; and (3) those who found alternative routes earlier will now also use
the expanded capacity of the highway because it is faster.  Anthony Downs, Stuck in Traffic: Coping with Peak-Hour
Traffic Congestion (Cambridge, Mass: Brookings Institution and Lincoln Institute of Land Policy, 1992) , 27-28.  See
also Terry Moore and Paul Thorsnes, The Transportation/Land Use Connection, Planning Advisory Service Report No.
448/449 (Chicago: American Planning Association, 1994), 2-3.

175See Genevieve Guiliano and Martin Wachs, “Transportation Demand Management as Part of Growth
Management,” in Growth Management: The Planning Challenge of  the 1990's, Jay M. Stein, ed. (Newbury Park, Calif.:
Sage Publications, 1993), 162-164; Deborah L. Johnson, “Suggestions for Model Transportation Demand Management
Legislation,” in Modernizing State Planning Legislation: The Growing SmartSM Working Papers, Vol. 1, Planning
Advisory Service Report No. 462/463 (Chicago: American Planning Association, March 1996), 133-146.
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the land use and other elements of the local comprehensive plan over 20- to 30-year periods. But this
assumption often proved dubious.  Roadways typically fill to capacity soon after reconstruction,
thereby creating the need for even more roadways.174  The failure of this single mode of
transportation to accommodate needs often resulted not only in traffic congestion but in
compromises to other proposals in the local comprehensive plan, such as policies to preserve prime
farmland, encourage efficient overall land-use patterns, and maintain economically viable central
business districts.  Complicating this was a failure of interim reviews that could have led to
corrections to the failing transportation elements.

Transportation planning doctrine of the 1970s introduced shorter-range approaches.  One of them
was transportation systems management in which governmental units attempted to increase the
efficiency, safety capacity, or level of service of a transportation facility without increasing its size
(e.g., traffic signal installation and improvements, and traffic control devices such as installing
medians and removing parking).  

The 1980s brought the concept of transportation demand management (TDM) as an alternate
response to growth management and traffic congestion problems.  TDM emphasized actions
designed to change travel behavior in order to improve the performance of transportation facilities
without expanding road capacity.  Examples include non-capital approaches like ride-sharing, work-
hour changes, tolls, congestion or peak-hour pricing, and vanpool programs.175

As noted in Chapter 6, Regional Planning, a major shift for transportation planning was the
passage, in 1991, of the Federal Intermodal Surface Transportation Efficiency Act (ISTEA),
followed by the enactment in 1998 of the Federal Transportation Equity Act for the 21st Century
(TEA-21).  Aimed at states and metropolitan area transportation planning, this legislation makes a
connection between transportation and air pollution, emphasizing increased use of mass transit,
improving the performance of the existing road network, mitigating congestion, encouraging context
-sensitive highway design, and encouraging alternative forms of transportation, including bicycling
and walking. 
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176Cal. Gov’t Code §65302(b) (1996); R.I. Gen. Laws §45-22.2-5(H) (1996).

177Oregon’s rule elevates transportation planning to system plan status (with its own “elements”), while other
states require one or more transportation elements of a local comprehensive plan.  There are as many as nine required
elements of local and regional transportation system plans, depending on the population of the urban area, as follows:
(1) determination of transportation needs; (2) road plan (arterials, collectors, and standards for local street layout); (3)
public transportation plan; (4) bicycle and pedestrian plan; (5) air, rail, water, and pipeline transportation plan; (6)
transportation system management and demand management plan (for urban areas greater than 25,000 persons); (7) a
parking plan in MPO areas; (8) policies and land use regulations for implementing the transportation system plan; and
(9) transportation financing program (for urban areas greater than 2,500 persons). Ore. Admin. Rules §660-12-020. 
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Approaches to guiding local transportation planning. There are currently two principal
approaches that states use to guide local transportation planning: by law; or by rule.  California and
Rhode Island provide examples of simple (and traditional) requirements for a circulation element
of a local comprehensive plan, specified in a general law without providing details for such plan
elements in administrative rules.176  Other states (e.g., Florida, Georgia, Oregon, and Washington)
direct a state department or commission to prepare and adopt local planning requirements in the
form of administrative rules. 

Organization of transportation content vis-a-vis the local comprehensive plan.  State
administrative rules for local transportation plans vary with respect to how transportation planning
is integrated in the local comprehensive plan.  Specifically, there are four alternatives, in order of
highest complexity and priority placed on transportation.  First, state legislators can require a
transportation system plan with its own elements, as does Oregon (Ore. Admin. Rules §660-12-015),
separate from but integrated with the comprehensive land-use plan.177 Second, local transportation
planning can require multiple transportation elements of a comprehensive plan.  For example,
Florida’s administrative rules require all local plans to include elements for traffic circulation (Fla.
Admin. Code §9J-5.007) and concurrency management for transportation and other facilities and
services (Fla. Admin. Code §9J-5.0055).  Comprehensive plan in Florida for local governments with
populations of 50,000 or more must have plan elements for mass transit (Fla. Admin. Code §9J-
5.009) and for ports, aviation, and related facilities (Fla. Admin. Code §9J-5.009). Third, local
transportation planning can be specified as a single “circulation” or transportation element of a
comprehensive plan; California (noted above), Florida (for urbanized areas of metropolitan planning
organizations, see Fla. Admin. Code §9J-5.019), Rhode Island (noted above), and Washington (Wa.
Admin.Code §365-195-300) all practice this approach.  Fourth, local transportation planning can
be required as a component to the community facilities element of the comprehensive plan, as does
Georgia (Rules of the Ga. Department of Community Affairs, Ch.110-3-2.04).  

Decisions about how the transportation plan fits organizationally within the local comprehensive
plan reflect the amount of priority that legislators place on that planning function and, hence, the
amount of effort and resources put into that work.  The first three alternatives described are suitable
in terms of the priority they give to transportation; the choice probably depends on political
acceptability.  Georgia’s approach (the fourth alternative) may offer a model for conservative states
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without traditions of planning, but it does not confer transportation planning with the status it
deserves.

A MODEL TRANSPORTATION ELEMENT
In the model statute that follows, transportation is given an “element” status and is described in

the detail that is characteristic of some state administrative rules. Adoption of planning standards
or guidelines via administrative rule may be desirable (in terms of flexibility), but one cannot
assume in drafting model statutes that an administrative agency will also be created that will have
the authority to adopt local planning standards through rulemaking, based on a skeleton outline of
substantive content.

With the intent of ensuring some degree of multi-modal planning at the local level that is
reflective of ISTEA and TEA-21,  the model legislation for the transportation element calls for the
inclusion of several “components” dealing with: (a) traffic circulation; (b) mass transit; (c) ports,
aviation, and railways; (d) recreational and pedestrian traffic (e.g., bicycling and walking); and (e)
off-street parking.   These components would not be necessary for every local government, as
commentary below notes.  It is also important to note that the model language looks at transportation
as a service supporting people and their activities, and not an end in itself.   The model statute, in
Section 7-205(2), also states that the element is to be “coordinated with state and regional
transportation plans, including those required by federal law.”

Transportation performance measures are used in the transportation plan element (see paragraph
(2)(d)).  Establishing performance measures for transportation consistent with those required by the
element must recognize:

(a) different levels of analysis require different performance measures.  Some measures are
well suited to individual facilities, others to travel corridors, and still others to regional
networks;

(b) different purposes and uses require different performance measures.  One set of measures
may be appropriate for design and traffic operations, another for congestion management,
and a third for growth management purposes;

(c) the experience of the traveler is what counts.  Thus, for example, average travel speed on
a facility is a better performance measure than the volume/capacity ratio to which average
travel speed relates;

(d) where modal options exist, mobility – which means the ease with which individuals can
move about – must be measured in multi-modal terms.  This may be accomplished with
combined highway-transit-pedestrian measures or separate measures for different modes;

(e) accessibility – the ease with which desired activities can be reached from any location
– must be accounted for at some level of analysis.  Accessibility (not mobility) ultimately
determines the choice of destination and the time spent in travel; and
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178This discussion of transportation performance measures has been abstracted from Reid H. Ewing, “Beyond
Speed: The Next Generation of Transportation Performance Measures,” in Performance Standards for Growth
Management, Douglas R. Porter, ed.,  Planning Advisory Service Report No. 461 (Chicago: American Planning
Association, February 1996), 32-34.

179The Federal Clean Air Act Amendments of 1990 require states to integrate their air quality and transportation
planning processes by establishing better coordination between those planning processes and setting a firm schedule.
ISTEA strengthened those reforms by requiring that regional transportation plans prepared by metropolitan planning
organizations (MPOs) and state transportation plans be consistent with state air quality plans.  
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(f)  the simpler and more understandable performance measures are, the more useful they
will be to decision makers.

Of the various types of performance measures, two can clearly and easily be made
operational for systemwide goals.  One is to minimize vehicle miles traveled (VMT) or VMT
per capita within the region or local government.  VMT was selected in the Federal Clean
Air Act as the principal travel measure for air-quality planning in high ozone and carbon
monoxide.  VMT is directly influenced by land-use configurations and transportation
systems design and modal mix.  If development is compact and uses are mixed, VMT will
be low. If the road network provides direct connections, VMT will be low.   If transit and
ridesharing are well used, VMT will be low.

Another worthy goal is to minimize vehicle hours traveled (VHT) or VHT per capita
within the region or local government.  VHT has one big advantage over VMT.  It accounts
for the degree of congestion; all else being equal, the more congested roads are, the more
hours of travel will be logged.  Mobility – as it has been defined above – is embodied in
VHT but not VMT.178

The model statute also provides an express air quality linkage with local planning.179  Under its
provisions, when the planning area for the local government is within a national ambient air quality
standards non-attainment area, the element must also address the relationship of proposed corrective
measures to air quality improvement for ozone, carbon monoxide and/or particulate matter.  The
model also describes a number of prototypical actions that may be incorporated into the long-range
program of implementation.

7-205 Transportation Element

(1) A transportation element shall be included in the local comprehensive plan.
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(2) The purposes of the transportation element are to provide and encourage a safe, convenient,
efficient, and economical multimodal transportation system that is adequate to serve local
transportation needs, that serves, supports, and reinforces the future land uses as shown on
future land-use plan map or map series, and that is coordinated with state and regional
transportation plans, including those required by federal law. In order to achieve these
purposes, the transportation element shall:

(a) consider all pertinent modes of transportation, including mass transit, air, water, rail,
private vehicle, bicycle, and pedestrian;

(b) accommodate the special needs of the transportation disadvantaged;

(c) establish the framework for the acquisition, preservation, and protection of existing
and future rights-of-way from building encroachment; and

(d) [incorporate any adopted or adopt] transportation performance measures that gauge
mobility in multimodal terms where modal options exist and that ensure that
adequate public transportation facilities will be provided to serve, support, and
reinforce the future land uses as shown in the land-use plan map[, which standards
shall be regionally coordinated].

(3) The transportation element shall be in both map and textual form.

(4) To the maximum extent possible, the transportation element shall attempt to integrate
transportation modes in order to offer people choice in mobility.  Therefore, the
transportation element shall include several components, each of which shall enable the local
government to consider the full range of issues posed by the construction, improvement,
maintenance, and operation of present and prospective transportation facilities and their
relationship to each other. Each component identified in paragraph (5) below shall contain
the following type of information:

(a) a description, in map and narrative form, of the location of planned facilities,
services, and major improvements;

(b) an inventory and general assessment of existing and committed transportation
facilities and services by function, type, capacity, and condition that includes
information regarding:

1. the capacities of existing and committed facilities;

2. the degree to which those capacities have been reached or surpassed on
existing facilities and whether or not the mobility for people and goods can
be provided on other modes without adding additional capacity; and

3. the assumptions on which those capacities have been determined.
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(c) an evaluation of the general physical and operational condition of each
transportation facility, including whether or not such facilities can continue to be
used during and after natural hazards; 

(d) an identification of the provider of each transportation facility or service; and

(e) an identification of any proposals or recommendations in a relevant state or regional
transportation plan or other functional plan, and a statement of their relationship to
the component.

Ë Subparagraph (e) is intended to ensure that the local government coordinates the transportation
element with any applicable state or regional transportation plan and related plans.

(5) The transportation element shall, at a minimum, include the following components identified
in subparagraphs (a) and (d) and, where applicable for the local government based on
characteristics such as population growth, extent of urbanization, and transportation
forecasts, shall also include the components identified in subparagraphs (b), (c), and (e),
provided however that any local government that is located in a Metropolitan Area as
defined by the U.S. Bureau of the Census must include (b) in its transportation element:

‚ The transportation element needs to be flexibly written to account for the diversity of local
government settings in a state.  Thus, each state will need to modify paragraph (5) to establish
criteria for activation of the requirement for the additional plan components. For example, a
small, inland, rural community of 2,000 that lacked rail access would obviously not need to
address port facilities and rail terminals as part of its element.

(a) a traffic circulation component that identifies, provides for, or contains: 

1. an analysis of system expansion needs and transportation system
management needs, including inventories of roads, forecasts, and studies of:

a. the existing traffic circulation levels of service and/or other
transportation performance measures and system needs, based upon
existing design capacities, land-use assumptions employed in
estimating travel and average daily trips, peak-hour travel patterns,
accident frequency data, and population densities;

b. the projected traffic circulation levels of service and/or other
transportation performance measures and system needs for at least
[10 or 20] years, based upon the future land uses shown on the
land-use plan map; and 

c.  an identification and analysis of the adequacy.of routes for mass
evacuation in the case of a natural disaster that are related to the
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180Alternatively, such information on mass evacuation routes may also be provided in a natural hazards element
as described in Section 7-209.

181For a discussion of the evolution of street standards in the United States and their impact on neighborhood
character and livability, see Michael Southworth and Eran Ben-Joseph, Streets and the Shaping of Towns and Cities
(New York: McGraw-Hill, 1997).
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major thoroughfare plan described in subparagraph (5)(a)(3)
below.180

2. an analysis of alternative transportation demand management strategies;

3. a thoroughfare plan that: 

a. contains the general locations and extent of existing and proposed
streets and highways by type, function, and character of
improvement (e.g., collector roads, arterial roads, limited and
controlled access facilities, and the number of traffic lanes for each
roadway);

b. designates maintenance responsibility for these existing and
proposed streets and highways; 

c. includes specifications regarding the removal, relocation, widening,
narrowing, acquisition, preservation, protection, vacation,
abandonment, and change of use or extension of any public ways,
including rights-of-way, viaducts, and grade separations;

d. includes recommendations on street or highway standards, building
line setbacks, and control of access as well as measures to enhance
joint use of transportation corridors, including integration of
context-sensitive highway design and provisions for alternative
modes of transportation;181

e. contains specific actions and requirements for bringing into
compliance any facilities or services that do not satisfy an adopted
transportation performance measure; and

f.  serves as a basis for the corridor map, prepared and adopted in
accordance with Section [7-501] below. 

(b) a mass transit component that identifies, provides for, or contains:
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182See generally Alan Black, Urban Mass Transportation Planning (New York: McGraw Hill, 1995).
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1. an analysis of mass transit system needs and transportation system
management needs, including inventories of existing mass transit routes,
forecasts, and studies of:

a. the existing mass transit and system needs, based upon such factors
as the number of vehicles, vehicle miles traveled, vehicle hours
traveled, service frequency, peak- hour capacities, ridership,
revenue by mode, percent of auto ownership, and population
characteristics of users of mass transit, including the transportation
disadvantaged; and 

b. the projected mass transit levels of service and/or other
transportation performance measures and system needs for at least
[10 or 20] years, based upon future land uses shown on the future
land-use plan map and major mass transit trip generators and
attractors shown on the existing land-use map.

2. an analysis of alternative transportation demand management strategies; and

3. a mass transit plan182 that:

a. contains the general locations of mass transit routes and service
areas;

b. identifies mass transit rights-of-way and exclusive mass transit
corridors;

c. identifies existing and proposed terminals, transfer stations, and
related transportation facilities or services, including any proposed
improvements or expansions, including areas where there are
opportunities for multi-modal integration such as transit stops, train
stations, or highway interchanges;

d. designates maintenance responsibility for existing mass transit
facilities and services;

e. contains specific actions and requirements for improving
operations, making available alternative transportation modes, or
bringing into compliance any facilities or services that are below an
established level of service and/or other transportation performance
measures; and
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f. considers measures to manage or control land uses and natural
resources located adjacent to mass transit facilities.

(c) a port, aviation, and railway component that identifies, provides for, or contains:

1. the locations of existing and proposed ports, harbors, airports, high-speed
rail lines, rail lines, and related transportation facilities, including any
proposed improvements or expansions and any adopted transportation
performance  standards; and

2. measures for the management or control of land uses and natural resources
located adjacent to major land, air, and water terminals, including those that
involve the cooperation of adjoining or affected local governments.

(d) a bicycle and pedestrian traffic component that identifies, provides for, or contains:

1. the locations of existing and proposed bicycle facilities, sidewalks, exercise
and hiking trails, and riding facilities;

2.  recommendations for standards for such bicycles and pedestrian facilities;
and

3. programs or actions to promote the use of bicycles and walking.

(e) an off-street parking facilities component that identifies, provides for, or contains
the locations of existing and proposed offstreet parking facilities for motor vehicles
and bicycles.

(6) If the planning area for the local government is within a national ambient air quality
standards nonattainment area, compliance with the Federal Clean Air Act (Section 4201 et
seq. of Title 42, United States Code) is required.  The following information may therefore
be included in the transportation element as applicable to locally generated mobile sources
of air pollutants:

(a) a map of the area designated as a nonattainment area for ozone, carbon monoxide,
and/or particulate matter (PM-10);

(b) a discussion of the severity of any violations contributed by transportation-related
sources that are causing nonattainment; and

(c) a discussion of measures that shall be implemented consistent with the state
implementation plan for air quality and that will be included in the program of
implementation described in paragraph (8) below.
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(7) For each component addressed in the transportation element, an evaluation of financial
considerations shall be included that contains: 

(a) an analysis of funding capability, including existing as well as probable alternative
funding sources and mechanisms;

(b) a multiyear financing plan based on the needs of, the timing for, and the rough cost
estimates of, planned transportation facilities and improvements identified in the
individual components of the transportation element; and

(c) if probable funding falls short of meeting identified needs, an analysis of how
additional funding shall be obtained, or how land-use assumptions shall be
reassessed to ensure that level of service standards will be met.

(8)  The transportation element shall contain actions to be incorporated into the long-range
program of implementation as required by Section [7-211] below.  These actions may
include, but shall not be limited to, proposals for: 

(a)  land development regulations that prohibit development approval if the development
causes the level of service of an individual transportation facility to decline below
the transportation performance measures adopted in the transportation element,
unless transportation improvements or strategies (e.g., increased mass transit service,
improved facilities for pedestrians and bicycles, transportation demand management
strategies, or transportation systems management measures) to accommodate the
impacts of development are made concurrent with the development;

(b) land development regulations that protect or enhance transportation facilities,
corridors, and sites to ensure that they can fulfill their identified functions (e.g,
access control measures, design guidelines, and coordinated development review
processes);

(c) additional detailed subplans;

(d) transportation-related capital improvements or operating expenditures that carry out
the multiyear financing plan developed pursuant to subparagraph (7)(b) above;

(e) modifications to the corridor map made pursuant to Section [7-501] below; 

(f) context-sensitive highway design;

(g) measures to achieve federal and/or state ambient air quality standards if the local
government is within a national ambient air quality standards nonattainment area;
and
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183Frank So, "Governmental and Community Facilities," in Principles and Practice of Urban Planning, William
I. Goodman and Eric C. Freund, eds. (Washington, D.C.:  International City Management Association, 1968), 208.

184Fl. Stat. §§163.3177 (3)(a) and (6)(c) (1995) ; Fl. Admin. Code §§9J-5.011 and 9J-5.016 (1995); Rules of
the Georgia Dept. of Community Affairs, §110-3-.04(5)(d)(1992); Ky. Rev. Stats. §100.187(4) (1996); Ore. Admin.
Rules. Ch. 66, Div.11 (1985); R.I. Gen. Laws §45-22,2-6(F)(1996); Wash. Rev. Code §§36.70A.070(3) to (4) Wash.
Admin. Code §§365-195-315 and 365-195-2320; Vt. Stats. §§4382(4) and (6) (1997).  The description of the “master
plan” in §6 of the Standard City Planning Enabling Act (SCPEA) also contains a listing of a variety of community
facilities.
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(h) any implementation agreements between the local government and other local
governments or between the local government and other transportation providers
that are entered into pursuant to Section [7-503] below.

Commentary: Community Facilities Element

The term “community facilities” includes the physical manifestations – buildings, land, interests
in land (e.g., easements), equipment, and whole systems of activities – of governmental services on
behalf of the public.  It may include facilities that are operated by public agencies as well as those
that are owned and operated by private (for-profit or nonprofit) enterprise for the benefit of the
community.183  Some have a direct impact on where development will occur and at what scale; water
and sewer  lines are good examples of this.  Other community facilities may address immediate
consequences of development; a stormwater management system, for example, deals with the impact
of changes in the runoff characteristics of land as a consequence of development.  Still other facilities
are necessary for the public health, safety and welfare, but are more supportive in nature.  Examples
in this category would include police and fire facilities, general governmental buildings, parks, and
elementary and secondary schools.  A final group includes those facilities that contribute to the
cultural life or physical and mental health and personal growth of a local government's residents (e.g.,
hospitals, clinics, libraries, and arts centers).

Most state planning statutes address in some manner the provision of community facilities (see
the Note on comprehensive planning requirements in state statutes at the end of this Chapter).  The
model that follows draws on statutes and administrative rules from Florida, Georgia, Kentucky,
Oregon, Rhode Island, Washington, and Vermont.184 It describes which community facilities are to
be included in the element. It asks that the local government inventory and assess their condition and
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adequacy, and propose a range of facilities that will support the development pattern contemplated
in the land-use element, including those that it might otherwise deem desirable (e.g., museums and
botanical gardens) and that would come under its regulatory authority (e.g., a privately-operated gas
distribution company).  Under this model, the local government would adopt level-of-service
requirements and locational guidelines to help in responding to growth and change in the community
and to aid in siting facilities.

Some community facilities may be operated by public agencies other than the local government.
Such agencies may serve areas that are not coterminous with the local government's boundaries.
Independent school districts, library districts, and water utilities are good examples of this. Because
such arrangements differ widely, even within the same state, the model statute does not address all
possible variations.  In some large communities, these agencies may have their own internal planning
capabilities.  In others, the local planning agency will need to assist or coordinate with the outside
agency or even directly serve as its planner to meet the requirements of the model.

As noted, certain community facilities, like private hospitals, universities, colleges, state agency
offices, and privately operated public utilities may have an impact on the local government, even
though they are not operated by a public agency or by the local government itself.  Paragraph (7)
provides an optional means by which the interests of such institutions can be taken into account by
the local government while the community facilities element is being prepared or after the element
has been initially adopted as a plan amendment.  The advantage of such a process is that it enables
the local government to begin discussion with the private operator or owner or state agency before
facility expansions or new capital projects are actually undertaken.

7-206 Community Facilities Element

(1) A community facilities element shall be included in the local comprehensive plan.

(2)  The purposes of the community facilities element are to:

(a) provide for community facilities that are necessary or desirable to support the future
land-use pattern proposed in the land-use element of the local comprehensive plan
and to meet projected needs of the local government and its residents or over which
the local government exerts control or authority in their location, character, extent,
and timing;

(b) establish levels of service for such community facilities so they will meet the needs
and requirements of the local government and its residents; 

(c) ensure that such community facilities are provided in a timely, orderly, and cost-
effective manner, including the optimization of the use of existing facilities as an
alternative to expansion or new construction; and
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(d) coordinate with other local governments, special districts, school districts, and state
and federal agencies on the provision of community facilities that have multi-
jurisdictional impacts.

(3)  For the purposes of this Section, community facilities shall include, but shall not be limited,
to the following publicly operated facilities or public utilities within the jurisdiction of the
local government, and may also include those community facilities described in paragraph
(7) below: 

(a)  water, including sources, treatment, storage, pumping, and primary distribution;

(b) wastewater, including treatment and primary collection;

(c) stormwater, including major drainageways (i.e., major trunk lines, streams, ditches,
pump stations, and retention and detention basins) and outfall locations;

(d) solid waste, including landfills, incinerators, and transfer stations;

‚ Many states have separate legislation that will address local solid waste planning as well as
permitting for solid waste facilities that will be supervised by the state.  In such cases, this
language should be adapted to integrate the requirements of those statutes.

(e)  public elementary and secondary schools, and may also include post-secondary and
adult education and vocational training facilities;

(f) parks and recreation, including local parks and recreational facilities, such as
community centers, swimming pools, and gymnasiums.

(g) local public libraries and other cultural facilities, such as museums, theatres,
amphitheatres, auditoriums, and botanical gardens;

(h) public safety, including police or sheriff, jail, fire protection, and emergency
medical services (EMS) facilities;

(i) hospitals and public health facilities, such as clinics or community health centers;

(j) general government, such as city halls or municipal, town, or township buildings,
court houses, maintenance and storage buildings and yards, and garages, and

(k)  gas, electric, steam, and other public utilities not addressed above, except however,
that telecommunications facilities shall be addressed pursuant to Section [7-206.1]
below.

(4) The community facilities element shall contain the following:
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185This would include community facilities not operated by the local government but that it must review and
approve, such as private hospitals.
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(a) an inventory and general assessment of all the significant existing community
facilities that support the land-use element and/or over which the local government
exerts regulatory authority.  

1. The inventory shall include an identification of the entity having operational
authority for the facility; the geographic service area of the facility; the
design capacity of the facility, as appropriate; the current demand on the
facility capacity, as appropriate; and the level of service provided by the
facility.  Where community facilities are shared, each local government
shall indicate the proportional capacity of the systems allocated to serve its
jurisdiction.

2. The general assessment shall include an evaluation of the performance of
existing facilities, based on best available data, of the condition and
expected life of the facilities, and of facility capacity surpluses and
deficiencies for each facility's service area. 

3. To the extent possible, the general assessment shall consider measures of
optimizing the utilization of existing facilities (e.g., multipurpose facilities,
and  increased productivity or increased or changed operating hours) as an
alternative to expansion and/or new construction.  

4. The general assessment may also include an evaluation of the annual energy
consumption of significant existing community facilities and measures for
reducing such energy consumption that may be included in the program of
implementation required by Section [7-211] below; 

(b)  a statement of goals, policies, and guidelines, regarding the general distribution,
location, and characteristics of community facilities within the local government's
jurisdiction, including a statement of levels of service for each type or category of
community facility;

(c) a description of existing community facilities or proposed capital improvement
projects for community facilities that are necessary or desirable to support the land-
use element and to meet projected needs of the local government or over which the
local government exerts regulatory authority,185 including a map that shows the
project's general location or service area, and a statement of the entity that will or
may have operational authority over the community facility.  Such capital
improvement projects shall be included in the program of implementation required
by Section [7-111] below; and
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(d)  a summary map that shows the general location of existing or proposed community
facilities that is at the same scale as the future land-use map required by Section [7-
204(6)(c)] above.

(5) For each category of community facility in paragraph (3) above, the community facilities
element shall include an evaluation of financial considerations that contains:

(a) an analysis of funding capability, including existing as well as probable alternative
funding sources and mechanisms;

(b) a multiyear financing plan based on the needs of, the timing for, and the rough cost
estimates of, planned community facility projects;

(c) if probable funding falls short of meeting identified needs, an analysis of how
additional funding shall be obtained or an appraisal of other means by which level
of service standards will be met.

(6) The community facilities element shall contain actions to be incorporated into the long-range
program of implementation required by Section [7-211] below.  These actions shall cover
a period of [20] years.

(7)  To ensure compatibility with the local comprehensive plan, a local government may allow
any state agency or private owner or operator of a community facility or facilities that are
located or proposed to be located within the jurisdiction of the local government to propose,
pursuant to rules adopted by the local planning agency, such facilities for inclusion in the
community facilities element.  In promulgating rules for this purpose, the local planning
agency may require the state agency or private owner or operator to: 

(a) complete an inventory and general assessment of each existing community facility
as described in subparagraph (4)(a) above; 

(b) provide a statement of levels of service for the facility as described in subparagraph
(4)(b) above; and

(c) complete a description of the existing community facility or proposed capital
improvement project as described in subparagraph (4)(c) above.
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186This commentary and the model statute that follows are based in part on “Creating Effective State and Local
Telecommunications Plans, Regulations, and Networks,” by Barbara Becker, AICP, and Susan Bradbury, in Modernizing
State Planning Statutes: The Growing SmartSM Working Papers, Vol. 2,  Planning Advisory Service Report  No. 480/481
(Chicago: American Planning Association, September 1998).   The preparation of the working paper, the commentary,
and the model statute was supported by a grant from the Siemens Corporation.  See also the commentary to Section 4-
206.1, State Telecommunications and Information Technology Plan. 

187See Robert A. Heverly, “Dealing with Towers, Antennas, and Satellite Dishes,” Land Use Law & Zoning
Digest  48, no. 11 (November 1996): 3; Stanley D. Abrams, “Update on the 1996 Telecommunications Act: Personal
Wireless Services,” Land Use Law & Zoning Digest 50, no. 4 (April 1998): 3
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Commentary: Telecommunications186

Local governments have traditionally dealt with the impact of telecommunications facilities on
land use through zoning and with the terms and conditions under which telecommunications services
are provided through the granting and monitoring of franchises for such services as cable television.
When the federal government took the lead on telecommunications regulation through interstate
commerce with the Communications Act of 1934, it left the placement of the accompanying
infrastructure, such as utility poles, to local and state discretion.187 Even as the infrastructure needs
of various forms of telecommunications have changed, local entities have retained that control.
Historically, most communities have supported monopolization of telecommunications services by
companies in order to avoid the duplication of infrastructure that would be necessary to
accommodate competing companies, each of which would require its own facilities, and to promote
the economic efficiencies that may be achieved by economies of scale.  

Local governments have addressed telecommunications infrastructure by focusing on aesthetics
and safety.  In the evolution of community controls, the multi-tiered utility poles and the networks
of wires built in the 1930s were soon deemed unsightly, and communities moved to regulate their
placement, later requiring newer developments to install utilities underground and thus out of sight.
By the 1950s, the changes in telecommunications technology that now required the construction of
major towers complicated the issue of infrastructure placement since freestanding towers, unlike
most utility poles, were not located in rights-of-way.   Ultimately, communities amended existing
zoning regulations to address the concerns caused by the new infrastructure.  

Major structures like towers and poles were not the only issues.  With the increasing popularity
of television, roof-top antennas and, later, satellite dishes had to be addressed.  The proliferation of
antennas and then dishes forced communities to put into place restrictions on their height and
placement or sometimes prohibit their use entirely.  Homeowner associations sought to restrict these
facilities in individual developments through association bylaws and deed restrictions.

For many years, it was possible to build transmission towers in relatively out-of-the-way
locations, minimizing the conflict between them and residential uses.  Unfortunately, as
communities expanded, neighborhoods got built close to towers.  The resulting conflict often meant
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188Thomas Ragonetti, “A Towering Problem?  Land Use Regulation of Commercial Broadcasting Towers,”
Zoning and Planning Law Report 15 (1992): 2.

189Telecommunications Act of 1996, P.L. No. 104-104, 110 Stat. 56, 47 U.S.C.A. 151 et seq.  The Act can also
be found on the Federal Communications Commission website: www.fcc.gov/telecom.html.

190For an excellent discussion of the connection between telecommunications and economic growth, see Office
of Technology Assessment, Congress of the United States, The Technological Reshaping of Metropolitan America, OTA-
ETI-643 (Washington, D.C.: U.S. GPO, September 1995), ch. 7 (discussing telework, intelligent transportation systems,
and investment in telecommunications infrastructure).  
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new zoning restrictions, changing existing towers from a permitted use to a nonconforming use.
Consequently, proposals for new towers had to go through a special use permit process.188

Advances in telecommunications technology in the last few decades have intensified these
conflicts because some of the new services offered, like personal pagers and cellular phones, need
numerous towers and relay stations to deliver services effectively.  This need, along with the growth
in firms generated by the provisions of the federal Telecommunications Act of 1996 that promote
competition,189 has put tremendous pressure on planners to come up with solutions that respond to
community concerns while addressing these technical requirements, particularly concerning tower
siting. The competition provisions of that act mandate that, if a community allows one company to
build a tower, it cannot force that company to share its infrastructure with another competitor.  At
the same time, if every company builds its own infrastructure in a community, a local government
could easily be overwhelmed by towers, dishes, and antennas.  Local officials and planners grapple
with architectural, aesthetic, and cultural community character issues while trying to promote
efficient, reliable, and cost-effective services for citizens and businesses, and to realize the economic
development opportunities evident in the growth of these new businesses.  

The key to prudent control over the placement of telecommunications infrastructure, while
playing a role in fostering competition and effective service, is good planning.  Under the
Telecommunications Act, local governments have been asked to share in the responsibility of
enhancing competition within the industry.  The Act also reaffirms the right of local government to
control siting, construction, and modification of telecommunications facilities, to manage public
rights-of-way, and to receive fair and reasonable compensation for the use of those public rights-of-
way. The door seems open to opportunities for local governments to work with the
telecommunications industry to secure agreements that are advantageous to citizens and businesses,
that still comply with the provisions of the 1996 Act, and that promote growth and competition in
the telecommunications market.

To that end, a good telecommunications system in a community might be seen as an economic
development tool, giving the local government a distinct competitive advantage within a region or
nationally.190  New businesses could, for example, conceivably look to the quality of reception for
cellular telephones or the adequacy of telephone lines for computer communications, thus allowing
telecommuting. Further, a local government can now provide some of its services to the public over
a computer network, such as a system for tracking the status of applications for development
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191See George Arimes, “Doing the Job in Double Time,” Planning 63, no. 3 (March 1997): 22-25 (describing
project tracking system in San Diego that will allow public access of data through Internet).

192Blacksburg Electronic Village, “About the Blacksburg Electronic Village,” (1997),
w w w . b e v . n e t / p r o j e c t / i n d e x . h t m l ;  C a m b r i d g e  C i v i c  N e t w o r k  ( 1 9 9 7 ) ,
www.civic.net.2401/cambridge_civic_network/cambridge_civic_network.html; Seattle Community Network, “Seattle
Community Network,” (1997), www.scn.org/ip/commnet/principles.html.  For a comprehensive listing of such free nets
and community networks in the U.S., see: www.freenet.mb.ca/othersys/freenets/usa.html

193City of Sunnyvale, California, Telecommunications Policy (Nov. 10, 1995), www.ganymede.org/
svale/telecomm_policy. html.

194For examples of comprehensive ordinances regulating telecommunications facilities, see City of Petaluma,
California, Zoning Ordinance, Ch. 14.44, Telecommunication Facility and Antenna Criteria (1996),
www.abag.ca.gov/bayarea/telco/samples/petaluma.html; Albany Dougherty Planning Commission, Telecommunications
Ordinance (Albany, Ga., 1996). City of Bloomington, Minnesota,Zoning, Ch. 19(1997),
www.ci.bloomington.mn.us/structur/codes/special/tower/towercov.htm; City of Sonoma, California, Zoning Ordinance
(1996), Ordinance 96-23, www.abag.ca.gov/bayarea/telco/samples/sonoma.city.html;
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permits.191  In many communities in the U.S. there are now computer networks that allow residents
to exchange information, ideas, and services.  Examples include the Blacksburg, Virginia, Electronic
Village, the Cambridge, Massachusetts, Civic Network, and the Seattle, Washington, Community
Network.192

No existing state enabling statutes expressly authorize the preparation of local
telecommunications plans or plan elements.  However a number of communities in the U.S. have
developed plans, policies, and telecommunications-specific ordinances.  For example, Sunnyvale,
California, has adopted a policy document that addresses the city’s role as a regulator of
telecommunications, as a service provider that uses telecommunications to disseminate information
to the public, and as a facilitator of telecommunications technology.193  Other communities have
adopted specialized ordinances that streamline the permitting process for telecommunications
facilities and/or establish performance standards for such facilities to make the permitting process
more flexible.194

The following Section authorizes a telecommunications component in the community facilities
element of the local comprehensive plan.  Acknowledging the economic development potential of
telecommunications, the model statutory language addresses the local government’s external role
in regulating telecommunications facilities as well as its internal role of providing a conduit  of
information about the local government to its residents.  The model component also coordinates the
local government’s initiatives with those of the state, as articulated in the state telecommunications
and information technology plan (see Section 4-206.1), where such a plan has been prepared.  With
respect to the local government’s regulatory role, the component is to show existing
telecommunications facilities, public rights-of-way, and public structures that may be used as
locations for new telecommunications facilities, and other general areas within the local
government’s jurisdiction that represent preferred locations for such facilities while protecting
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community character.  It is also to propose changes to local ordinances, regulations, and procedures
affecting telecommunications in order to enhance investment in infrastructure, advance
technological advancement, and provide universal service.

7-206.1 Telecommunications Component

(1) A telecommunications component [may or shall] be included in the community facilities
element of the local comprehensive plan.  Two or more local governments may enter into
an agreement to jointly prepare such a component pursuant to Section [7-202(11)] above.

(2) The purposes of the telecommunications component are to:

(a) coordinate local telecommunications initiatives through the state
telecommunications and information technology plan prepared pursuant to Section
[4-206.1], if such a plan  has been adopted, and other state programs;

(b) assess short- and long-term telecommunications needs, especially regarding
infrastructure and service technology, for the public and private sectors;

(c) determine the location and capacity of existing telecommunications infrastructure
and services within or potentially affecting the local government;

(d) define the role of the local government in encouraging competition within the
marketplace;

(e) encourage investment in the most advanced telecommunications technology while
protecting the public health, safety, and general welfare, including aesthetics and
community character; 

(f) ensure that investments in telecommunications infrastructure are provided in a
timely, orderly, and efficient manner that will minimize public inconvenience and
disruption to expansion and new construction of facilities; and

(g) establish a framework for providing reasonable access to public rights-of-way and
public structures and ensuring that the local government receives fair and reasonable
compensation for use of that access.

(3) In preparing the telecommunications component, the local planning agency shall undertake
supporting studies.  In undertaking these studies, the local planning agency may use studies
conducted by others, such as those conducted in the preparation of the state
telecommunications and information technology plan or any regional plan.  The supporting
studies may include, but shall not be limited to:
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(a) surveys and assessments of future telecommunications needs on a local and/or
regional basis as they relate to businesses, local government (including the needs of
individual departments of the local government), education, health services, and
economic development;

(b) an assessment of the existing private telecommunications system on a local and
regional basis, including a determination of infrastructure location, rate structures,
and provision of services;

(c) an assessment of federal telecommunications statutes and regulations to evaluate
their impact on the local government;

(d) an inventory of existing telecommunications facilities, public structures, co-location
sites, and other areas that could serve as preferred locations for new
telecommunications facilities, and a visual impact assessment of these sites and
facilities should they be selected as preferred locations;

(e) an assessment of the ordinances, regulations, and permitting procedures of the local
government that affect private telecommunications firms and their effects on the cost
of doing business as well as on investment in infrastructure, technological
advancement, and the provision of universal service; and

(f) an assessment of the ability of private telecommunication firms to cooperate with
each other and with the local government to coordinate construction to ensure
minimum public inconvenience or disruption.

(4) The telecommunications component shall consist of summaries of the relevant studies
described by paragraph (3) above as well as a statement of goals, policies, and guidelines by
which the local government may improve telecommunications infrastructure and services
in order to address the purposes listed in paragraph (2) above.  The component shall include
a summary map drawn at the same scale as the future land-use plan map required by Section
[7-204(6)(c)] above that shows existing telecommunications facilities, public rights-of-way,
and public structures that may be used as locations for new telecommunications facilities,
and other areas within the jurisdiction of the local government that represent preferred
locations for such facilities.

(5) The telecommunications component shall contain actions to be incorporated into the long-
range program of implementation as required by Section [7-211] below.  These actions may
include, but shall not be limited to, proposals for:

(a) construction or installation of, or improvements to, the telecommunications facilities
and computer networks of the local government;

(b) changes to zoning ordinances to ensure an adequate number of sites for
telecommunications facilities; 
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195See the commentary to Section 4-207 (State Housing Plan) and Section 7-208 (Economic Development
Element).
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(c) ordinances that establish fees, allow the use of public rights-of-way and public
structures for telecommunications facilities, ensure the coordination of construction
in such rights-of-way in order to minimize public inconvenience and disruption, and
provide for removal of such facilities in the event of obsolescence or abandonment;

(d) ordinances containing design criteria to promote public safety, maintain community
character, and minimize the impact of telecommunications facilities on adjacent land
uses;

(e) public information programs to market the telecommunications potential of the local
government and/or region for economic development purposes;

(f) agreements between telecommunications firms and the local government for use of
telecommunication facilities by police, fire, and/or emergency service personnel;
and

(g) changes to local ordinances, regulations, and procedures affecting
telecommunications in order to enhance investment in infrastructure, technological
advancement, and the provision of expanded access to all citizens.

Commentary: Housing Element

Language authorizing housing elements as part of a local comprehensive plan appears in the
planning statutes of 25 states (see the research note on state planning statutes at the end of this
Chapter and Table 7-5).  The purpose of such an element is to assess local housing conditions and
project future housing needs, especially for affordable housing, in order to assure that a wide variety
of housing is available for a community’s existing residents (who may be underserved by the choices
available to them, such as the need for rental units for large families and the disabled, or who may
be paying a disproportionate amount of their income in rent) as well as those who might reside there
in the future.  

As noted in Chapter 4, the presence of an adequate supply of housing for all income groups is
also important to support economic development.195 When they locate or expand, businesses
typically look to the supply of housing for potential workers.  Having a sufficient supply of housing
in a community for a broad variety of income groups is a strategic advantage for a local government.
Moreover, the existing housing stock of a community is a resource.  The housing element will
typically identify measures to maintain a good existing inventory of housing stock through
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196Id. Code §67-6508(l) (1997) (Housing).

197Vt. Stats., Tit. 24, Ch. 117,  §4382(a)(10) (1997).
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rehabilitation, code enforcement, technical assistance to homeowners, creation of loan and grant
programs, and other measures that will ensure that a local government conserves what it has.

State statutes authorizing or requiring housing elements vary in detail.  Idaho, for example,
requires housing as a “component” of a local comprehensive plan, describing it as:

[a]n analysis of housing conditions and needs; plans for the improvement of housing
standards; and plans for the provision of safe, sanitary, and adequate housing, including the
provision for low-cost conventional housing, the siting of manufactured housing and mobile
homes in subdivisions and parks and on individual lots which are sufficient to maintain a
competitive market for each of those housing types and to address the needs of the
community.196

Vermont’s housing element language calls for municipalities to:

include a recommended program for addressing low and moderate income persons’ housing
needs as identified by the regional planning commission pursuant to section 4348a(a)(9) of
this title.  The program may include provisions for conditional permitted accessory
apartments within or attached to single family residences which provide affordable housing
in close proximity to cost-effective care and supervision for relatives or disabled or elderly
persons.197

Rhode Island states that the housing element:

[s]hall consist of identification and analysis of existing and forecasted housing needs and
objectives, including, but not limited to, programs for the preservation of federally insured
or assisted housing, [and] improvement and development of housing for all citizens. The
housing element shall enumerate local policies and implementation techniques to provide a
balance of housing choices, recognizing local, regional, and statewide needs for all income
levels and for all age groups, including, but not limited to, the affordability of housing and
the preservation of federally insured or assisted housing.  The element shall identify specific
programs and policies for inclusion in the implementation program necessary to accomplish
this purpose.198

Connecticut’s description of a “plan of development” for a municipality includes a requirement that:

[s]uch plan shall make provision for the development of housing opportunities for
multifamily dwellings, consistent with soil types, terrain, and infrastructure capacity, for all
residents of the municipality and the planning region in which the municipality is located,
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199Conn. Gen. Stats., Ch. 126, Tit. 8, §8-23 (1997).

200Fl. Stats.  §163.3177(6)(f); Fl. Admin. Code  §9J-5.010 (1994); Ga. Admin. Code  §11-2-.04((5)(e) (1992);
Ore. Admin. Rules, Ch. 660, Division 8 (Interpretation of Goal 10 Housing); Wash.  Rev. Code §36.70A.070(2) (1996);
 Wash. Admin. Code  §365-195-310 (1993)

201Rev. Code. Wash. §36.70A.070(2) (1996).
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as designated by the secretary of the office of policy and management under section 16a-4a.
Such plan shall also promote housing choice and economic diversity in housing, including
housing for both low and moderate income households, and encourage the development of
housing which will meet the housing needs identified in the [state] housing plan prepared
pursuant to section 8-37 and in the housing component of the state plan of conservation and
development prepared pursuant to section 16a-26.199

Some states, like Florida, Georgia, Oregon, and Washington, detail general language in a state
statute through administrative rules.200  For example, Washington’s statute describes the mandatory
housing element as one:

ensuring the vitality and character of established residential neighborhoods that: (a) includes
an inventory and analysis of existing and projected housing needs; (b) includes a statement
of goals, policies, objectives and mandatory provisions for the preservation, improvement,
and development of housing, including single-family residences (c) identifies sufficient land
for housing, including, but not limited to, government-assisted housing, housing for low-
income families, manufactured housing, multifamily housing, and group homes and foster
care facilities; and (d) makes adequate provisions for existing and projected needs of all
economic segments of the community.201

The Washington Administrative Code repeats these same provisions and then includes a series
of recommended steps and analytical approaches for the housing element.  It suggests, for example,
that a “strategy for preserving, improving, and developing housing” to meet the needs of all
economic segments of the community should include:

(i) Conservation of the range of housing choices to be encouraged, including but
not limited to, multifamily housing, mixed uses, manufactured  homes, accessory
living units, and detached homes.

 (ii) Consideration of various lot sizes and densities, and of clustering and other
design configurations.

(iii) Identification of sufficient appropriately zoned land to accommodate the 
identified housing needs over the planning period.
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202Wash. Admin. Code  §365-195-310(2)(j) (1993).

203See Sections 7-207 (State Housing Plan), 7-208 (State Planning for Affordable Housing (Two Alternatives);
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204The households most commonly identified as requiring “special needs” programs include the elderly, the
physically and mentally disabled, single heads of households, large families, farm workers and migrant laborers, and the
homeless.
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(iv) Evaluation of the capacity of local public and private entities and the availability
of financing to produce housing to meet the identified need.202

Chapters 4 (State Planning) and 6 (Regional Planning) of the Legislative Guidebook include a
variety of state and regional models for housing planning.203  In addition, Chapter 4 contains a
lengthy research note on state planning approaches to promote affordable housing that describes,
among other programs, local housing planning requirements in both California and New Jersey.  

The model statutes below provide two alternatives.  Alternative 1 is general language intended
to be consistent with the state housing plan description in Section 4-207 and the regional housing
plan description in Section 6-203.  Where the regional planning agency has prepared housing
projections, they would need to be reflected in the local housing element.   Alternative 2 utilizes the
more detailed housing element that is described in Section 4-208.9 (Alternative 2), contained in the
“Model Balanced and Affordable Housing Act,” which establishes a statewide fair-share housing
planning system.

7-207 Housing Element (Two Alternatives)

Alternative 1 – A General Housing Element

(1) A housing element shall be included in the local comprehensive plan.

(2) The purposes of the housing element are to:

(a) document the present and future needs for housing within the jurisdiction of the
local government, including affordable housing and special needs housing,204 and
the extent to which private- and public-sector programs are meetings those needs;

(b) take into account housing needs of the region in which the local government is
located, including the need for affordable housing, especially as it relates to the
location of such housing proximate to jobsites;
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(c)  identify barriers to the production and rehabilitation of housing, including affordable
housing; 

(d) assess the condition of the housing stock within the local government’s jurisdiction
and methods to maintain it, including rehabilitation and code enforcement; and

(e) develop sound strategies, programs, and other actions to address needs for housing,
including affordable housing.

(3) In preparing the housing element, the local planning agency shall undertake supporting
studies that are relevant to the topical areas included in the element.  In undertaking these
studies, the local planning agency may use studies conducted by others.  The supporting
studies may concern, but shall not be not limited to, the following:

(a) an evaluation of and summary statistics on housing conditions within the jurisdiction
of the local government for all economic segments.  The evaluation shall include the
existing distribution of housing by type, size, gross rent, value, and, to the extent
data are available, condition, the existing distribution of households by gross annual
income, and the number of middle-, moderate-, and low-income households that pay
more than [28] percent of their gross household income for owner-occupied housing
and [30] percent of their gross annual income for rental housing.205  In evaluating
housing condition the local planning agency may conduct field surveys of areas and
households within the jurisdiction of the local government as well as assess other
qualitative data on housing (such as data from the U.S. Census or from local code
enforcement records) and may summarize such conditions in maps or tables, or by
other means;

(b) a projection for each of the next [5] years of total housing needs by type and density
ranges, including needs for middle-, moderate-, and low-income and special needs
housing in terms of units necessary to be built or rehabilitated within the jurisdiction
of the local government.  Where the [regional planning agency] has prepared such
projections for the region in which the local government is located as part of a
regional housing plan pursuant to Section [6-203], the local planning agency shall
take into account the projections of the regional housing plan in preparing the local
projections of total housing need.  Where the [regional planning agency] has not
prepared such projections, the local planning agency shall instead take into account
any projections of housing need for the region or county in which the local
government is located that have been published by any state housing, community
development, or similar agency in preparing the local projections of total housing
needs;
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(c) an assessment of housing needs, especially the need for affordable housing, of
employees of major employers located within the jurisdiction of the local
government and the degree those needs can be addressed by existing or future
housing provided within the jurisdiction of the local government.

(d) an analysis of the capabilities, constraints, and degree of progress made by the
public and private sectors in meeting the housing needs, including those for
affordable housing and special needs housing, within the jurisdiction of the local
government; 

(e) an identification of local regulatory barriers to affordable housing and/or housing
rehabilitation, including building, housing, zoning, and related codes, and their
administration; and

(f) an analysis of any proposals for action by local governments contained in any state
and/or regional housing plan.

(5) The housing element shall consist of a statement of local housing goals, policies, and
guidelines, including numerical goals for each of the next five years for housing units, both
new and rehabilitated, for middle-, moderate-, and low-income households and special needs
housing within the jurisdiction of the local government, as well as total need by housing type
and density ranges. The element shall include summaries of supporting studies identified in
paragraph (3) above.

(6) The housing element shall contain actions to be incorporated into the long-range program
of implementation as required by Section [7-211] below.  These actions may include, but
shall not be limited to:

(a) financing for the acquisition, rehabilitation, preservation, or construction of
affordable and special needs housing, the stimulation of public- and private-sector
cooperation in the development of affordable housing, and the creation of
incentives, including tax abatement for the private sector to construct or rehabilitate
affordable housing;

(b) use of publicly owned land and buildings as sites for affordable and special needs
housing;

(c) regulatory and administrative techniques to remove barriers to the development of
affordable housing and to promote the location of such housing proximate to
jobsites, including: 

1. modifying procedures to expedite the processing of permits for inclusionary
developments and modifying development fee requirements, including
reduction or waiver of fees and alternative methods of fee payment;
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2. designating a sufficient supply of sites in the housing element that will be
zoned at uses and densities that may accommodate affordable and special
needs housing,  rezoning lands at uses and densities necessary to ensure the
economic viability of inclusionary developments, and giving density
bonuses for mandatory set-asides of affordable dwelling and special needs
units as a condition of development approval; 

3.  modifying development regulations to permit accessory dwelling units,
group homes for the disabled and other residential facilities for special
needs populations, manufactured housing, and mobile homes; and

4.  generally removing constraints that unnecessarily contribute to housing
costs or unreasonably restrict land supply.

(d) enactment of housing and property maintenance codes, and initiation or
modification  or redesign of code enforcement programs to ensure maintenance and
rehabilitation of existing housing stock; 

(e) any other changes in local tax, infrastructure financing, and land-use policies,
procedures, and ordinances (including local land development regulations) to
encourage or support affordable housing and the preservation and rehabilitation of
existing housing stock, including reserving infrastructure capacity for affordable
housing, and

(f) use of federal funds and any state, local, or other resources available for affordable
housing.

Alternative 2 – A Housing Element Intended to Satisfy a Local Government’s Fair-Share Obligation

(1) A housing element shall be included in the local comprehensive plan.

(2) The housing element described in Section [4-208.9, Alternative 1] that has been prepared by
the local government and reviewed and approved by the [Balanced and Affordable Housing
Council or regional planning agency] pursuant to Section [4-208.13, Alternative 1] shall
serve as the required housing element for the purposes of this Section.

Commentary: Economic Development Element
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206This commentary and the following model economic development element are based, in part, on a paper by
Dr. Gerrit Knaap, “Toward Model Statutes for the Economic Development Element of Local Comprehensive Plans,”
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Many local comprehensive plans address economic development to accommodate as well as
stimulate economic growth and preserve existing jobs.206  The traditional approach to both aspects
has been to forecast economic growth and to meet the land and infrastructure needs of commerce
and industry.  Indeed, analysis of the local government’s economic base has typically been a
fundamental study underlying the land-use element. The practice of economic development has
evolved considerably over time, however.  The economic development tools available to local
government, especially as a result of specialized state legislation and related state and federal
initiatives (notably those through the U.S. Economic Development Administration and the U.S.
Department of Housing and Urban Development), have grown extensively, as has local
sophistication in their use.  

Moreover, the perspective of what economic development is has substantially broadened.
Economic development is no longer thought of as merely meeting land-use and infrastructure needs.
It now extends to human resources (e.g., education, job training, and other forms of labor force
development), development financing (e.g., tax increment financing, industrial development bonds,
low interest loans, and revolving loan funds), and to the creation of organizations such as chambers
of commerce, community development corporations, business incubators, and specialized public-
private partnerships that market an area’s benefits and resources as well as actively participate in
development projects.207  In some parts of the nation, the state itself may be leading the economic
development initiatives on behalf of local governments.  In others, economic development may have
a more regional focus, with a number of local governments or business groups joining together to
achieve common goals.  In still others, the initiative may come from individual local governments.
 Still, despite where the initiatives may originate, many see regions themselves as the
fundamental economic unit.  The discrete competitive factors and advantages of a region – its
natural resources, its collective labor pool, its relative wage levels, its particular combination of
business enterprises, the skills of its workforce, its business and political leadership, its investment
in public infrastructure, its cultural amenities – are what make it attractive and cause it to grow.
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Thus, local governments now operate in a world in which the Los Angeles area competes with
Seattle and Tokyo and the Chicago area with London and New York.208  

Local (or regional) economic development typically has several purposes: 

! job creation and retention; 

! increases in real wages (e.g., economic prosperity); 

! stabilization or increase of the local tax base; and 

! job diversification – making the community less dependent on a few employers.  

A number of factors typically prompt a local economic development program.  They include: loss
of a major employer; competition from surrounding communities (or nearby states); the belief that
economic development yields a heightened quality of life, the desire to provide employment for
existing residents who would otherwise leave the area, economic stagnation or decline in a
community or part of it, and the need for new tax revenues.209

A number of states address economic development in their local planning statutes or
administrative rules.  All of the states that follow stress the analysis of economic development
potential in a state and/or regional as well as a local context.

New Jersey authorizes, as part of a municipal master plan:

[a]n economic plan element considering all aspects of economic development and sustained
economic vitality, including (a) a comparison of the types of employment expected to be
provided by the economic development to be prompted with the characteristics of the labor
pool resident in the municipality and nearby areas and (b) an analysis of the stability and
diversity of the economic development to be promoted.210

Rhode Island requires the preparation of an economic development element as part of a
mandatory local comprehensive plan.  Rhode Island’s statute calls for such an element to include:

the identification of economic development policies and strategies, either existing or
proposed by the municipality, in coordination with the land use plan element.   These
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policies should reflect local, regional, and statewide concerns for the expansion of the
economic base and promotion of quality employment opportunities.  The policies and
implementation techniques must be identified for inclusion in the implementation program
element.211

Oregon and Georgia are examples of states that have detailed economic development
requirements in local comprehensive plans through administrative rules rather than through statutes.
In both cases, the administrative rules are highly detailed.  Oregon’s administrative rules focus on
the preparation of an “economic opportunities analysis” that is to: (1) review national and state and
local trends for commercial and industrial uses that could reasonably be expected to locate or expand
in the planning area; (2) identify the types of sites that are likely to be needed by such uses; (3)
estimate the amount of serviceable land for such uses; and (4) designate additional serviceable land
for such uses, if possible depending on public facility limitations.212  Georgia’s administrative rules
call for an analysis of the community’s economic base, labor force, and local economic development
resources.  According to the rules, this assessment should result in:

a plan for economic development in terms of how much growth is desired, what can be done
to support retention and expansion of existing businesses, what types of new businesses and
industries will be encouraged to locate in the community, what incentives will be offered to
encourage economic development, whether educational and/or job training programs will
be initiated or expanded, and what infrastructure improvements will be made to support
economic development goals during the planning period.213

Section 7-208, the description of the local economic development element that follows, draws
on many of the provisions of these statutes and rules.  Generally this description is intended to be
consistent with the state economic development plan model statute in Section 4-206.  Like the state-
level model, the local economic development element is a form of strategic planning by which the
local government assesses its strengths and weaknesses, especially in the context of trends in the
surrounding region.  It then proposes a series of actions to encourage job retention and growth,
accommodate business and industry, and broaden economic opportunity.

It should be emphasized that the preparation of such an element may be facilitated by the use of
special advisory task forces consisting of representatives of local economic development
organizations, major employers, commercial and industrial real estate brokers and developers, and
others with similar knowledge. Such task forces will enhance the local government’s capacity in
plan preparation as well as provide a strong public-private linkage that will serve it well in
implementing the economic development elements proposals.
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THE JOBS/HOUSING BALANCE
While all the elements in the local comprehensive plan are to be coordinated, the Legislative

Guidebook places special emphasis on ensuring an express recognition of the linkage between the
housing and economic development elements–what has been called the “jobs-housing balance.214

Often local governments, particularly in suburban areas, embark on programs to attract new
businesses but neglect to provide reasonable opportunities for affordable housing for the employees
of those new businesses.  The language in the Guidebook attempts to guard against that possibility.
For example, a purpose of the housing element, in Section 7-207(2)(b) (Alternative 1), is to “take
into account housing needs of the region in which the local government is located, including the
need for affordable housing, especially as it relates to the location of such housing proximate to
jobsites.”  The economic development element's purpose, in Section 7-208(2)(e) includes defining
“the local government's role in encouraging job retention and growth and economic prosperity,
particularly in relation to the availability of adequate housing for employees of existing and potential
future businesses, industries, and institutions within its jurisdiction. . . . ” It also includes, in the list
of underlying studies for the element, an analysis of the existing and projected housing stock within
the local government as to whether it will be adequate for such employees.

7-208 Economic Development Element [Opt-Out Provision Applies]

(1) An economic development element shall be included in the local comprehensive plan, except
as provided in Section [7-202(5)] above.

(2)  The purposes of the economic development element are to:

(a) coordinate local economic development initiatives with those of the state through
its state economic development plan prepared pursuant to Section [4-206] and other
state initiatives;

(b) ensure that adequate economic development opportunities are available in order to
provide a heightened quality of life and to enhance prosperity;
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(c) relate the local government’s initiatives to the distinct competitive advantages of its
surrounding region that make it attractive for business and industrial growth and
retention, including its historic, cultural, and scenic resources;

(d) assess the local government's strengths and weaknesses with respect to attracting and
retaining business and industry; and

(e) define the local government's role in encouraging job retention and growth and
economic prosperity, particularly in relation to the availability of adequate housing
for employees of existing and potential future businesses, industries, and
institutions215 within its jurisdiction, transportation, broadening of job opportunities,
stimulating private investment, and balancing regional economies.

(3) In preparing the economic development element, the local planning agency shall undertake
supporting studies.  In undertaking these studies, the local planning agency may use studies
conducted by others, such as those conducted in preparation of the state economic
development plan or any regional plan.  The supporting studies may concern, but shall not
be limited to, the following:

(a) job composition and growth or decline by industry sector on a national, statewide,
or regional basis, including an identification of categories of commercial, industrial
and institutional activities that could reasonably be expected to locate within the
local government's jurisdiction.  This shall include any studies and analyses of
trends and projections of economic activity made as part of the land-use element
pursuant to Section [7-204(5)(b)];

(b) existing labor force characteristics and future labor force requirements of existing
and potential commercial and industrial enterprises and institutions in the state and
the region in which the local government is located;

(c)  assessments of the locational characteristics of the local government and the region
in which it is located with respect to access to transportation to markets for its goods
and services, and its natural, technological, educational, and human resources;

(d) assessments of relevant historic, cultural, and scenic resources and their relation to
economic development;

(e) patterns of private investment or disinvestment in plants and capital equipment
within the jurisdiction of the local government;
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(f) patterns of unemployment in the local government and the region in which it is
located;

(g) surveys of owners or operators of commercial and industrial enterprises and
institutions within the local government’s jurisdiction with respect to factors listed
in subparagraphs (a) to (e) above.  This shall also include an identification of the
types of sites and supporting services for such sites that are likely to be needed by
such enterprises and institutions that might locate or expand within the local
government's jurisdiction;

(h)  inventories of commercial, industrial, and institutional lands within the local
government that are vacant or significantly underused.  Such inventories may
identify the size of such sites, public services and facilities available to it, and any
site constraints, such as floodplains, steep slopes, or weak foundation soils.  In
conducting such an inventory, the local government shall utilize the existing land-
use inventory prepared pursuant to Section [7-204(5)(f)] above.  This inventory shall
also identify any environmentally contaminated sites that have the potential for
redevelopment for commercial and industrial uses once such contamination has been
removed;

(i) assessments of organizational issues within the local government for encouraging
economic development and the roles and responsibilities of other organizations that
are involved in economic development efforts within the local government's
jurisdiction and/or the region in which it is located, including the potential for
cooperative efforts with other local governments; 

(j) the adequacy of the existing and projected housing stock within the local
government’s jurisdiction for employees of existing and potential future commercial
and industrial enterprises and institutions within its jurisdiction;

(k) assessments of regulations and permitting procedures imposed by the local
government on commercial and industrial enterprises and institutions and their
effects on the costs of doing business as well as their effect on the attraction and
retention of jobs and firms; and

(l) opinions of the public, through surveys, public hearings, and other means, as to the
appropriate role of the local government in economic development and desired types
of economic development.  Such opinions may also be obtained through the process
of preparing the issues and opportunities element pursuant to Section [7-203] above.

(4)  Based on the studies undertaken pursuant to paragraph (3) above, the economic development
element shall contain a statement, with supporting analysis, of the economic development
goals, policies, and guidelines of the local government. This shall include:
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(a) a definition of the local government’s role and responsibilities as a participant in the
development of its region’s economy;

 
(b)  an identification of categories or particular types of commercial, industrial, and

institutional uses desired by the local government; and 

(c) a commitment to designate an adequate number of sites of suitable sizes, types, and
locations and to ensure necessary community facilities through the community
facilities element of the local comprehensive plan. 

The economic development element may also include goals, policies, and guidelines to
maintain existing categories, types, or levels of commercial, industrial, and institutional uses.

(5) The economic development element shall contain actions to be incorporated into the long-
range program of implementation required by Section [7-211] below.  These actions may
include, but shall not be limited to, proposals for:

(a) rezoning of an adequate number of sites for commercial, industrial, and institutional
uses during the 20-year planning period;

(b) reuse of environmentally contaminated sites for commercial and industrial activities
through [cite to state statute authorizing brownfields redevelopment];

(c)  capital projects of transportation and community facilities to service designated sites
for commercial, industrial, and institutional activities;

(d)  creation of or changes in job training programs;

(e) use of economic development incentives authorized by state law such as [tax
abatement, industrial development bonds, tax increment financing, and urban
renewal] and grant and loan programs that use local, state, or federal monies;

(f) creation of a joint economic development zone pursuant to Section [14-201] below;

(g) amendments to land development regulations that affect commercial, industrial, and
institutional uses and other changes in administrative and permitting processes of
the local government to facilitate economic development;

(h) programs of monitoring the needs of existing businesses and institutions to ensure
their retention;

(i) design guidelines for commercial, industrial, and institutional areas;
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(j) creation of new or continuation and enhancement of existing economic development
organization(s), such as a chamber of commerce, community development
corporation, tourism bureau, or community improvement corporation; and

(k) public information programs to market the economic development potential of the
local government.

Commentary: Critical and Sensitive Areas Element

A number of states call on local governments to identify critical and sensitive areas in their local
comprehensive plans.  Such areas include particular land and water bodies that provide protection
to or habitat for rare and endangered plants and wildlife. They may be natural resources, such as
wetlands, requiring protection from inappropriate or excessive development.  By identifying such
areas, the local government can take action, through regulation, purchase of land or interests in land,
modification of public and private development projects, or through other measures to safeguard
these resources.

Three states provide good examples of this approach.  As a consequence of 1992 amendments
to its planning statutes, Maryland requires a local comprehensive plan that must include a sensitive
areas element that covers streams and their buffers, 100-year floodplains, habitats of threatened and
endangered species, and steep slopes.  The state economic growth, resource protection, and planning
commission is required to define and establish standards to govern activities in sensitive areas that
apply to such areas until the local government adopts a sensitive areas element.216

Florida has a similar provision in its laws. It mandates a “conservation element” in the local
comprehensive plan for the “conservation, use, and protection of natural resources in the areas,
including “. . .water, water recharge areas, wetlands, waterwells, estuarine marshes, soils, beaches,
shores, floodplains rivers, bays, lakes, harbors, forests, fisheries, marine habitat, minerals, and other
natural and environmental resources.”217

Washington also requires that each county and city designate critical areas and adopt
development regulations to protect their functions and values.  In doing so, the local governments
must use “best available science” in developing policies and regulations.218  Under state
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administrative rules, critical areas include wetlands, recharge areas for aquifers, fish and wildlife
habitat conservation areas, and geologically hazardous areas.219

Section 7-209 below is a critical and sensitive areas element similar to the statutes in these states.
The element applies to: aquifer systems; watersheds to fresh and coastal water systems and bodies;
wellhead protection areas; inland and coastal wetlands; as well as any other areas that might satisfy
the criteria for designation as an area of critical state concerned described in Chapter 5, Section 5-
201 et seq., of the Legislative Guidebook.

The element calls on the local government to assess the relative importance of critical and
sensitive resources.  This is a difficult but important task.  It is difficult because it requires a
subjective ranking of one resource’s value over another’s.  The relative ranking is important as it
allows local governments to focus on priority protection areas.  For communities that deem all their
critical and sensitive resources of equal value, the resulting analysis should state so.  Otherwise, the
community should attempt to prioritize resources where possible.  For example, a community that
relies solely on one source of surface water for drinking water may wish to prioritize lands within
the surface water body’s watershed over lands identified as providing wildlife habitat.  Note that this
prioritization does not minimize the importance of any critical or sensitive resource.  Rather, it
allows the community to focus protection efforts based on the relative benefit each resource area
provides.

It also suggests that the local government use a “carrying capacity analysis” as a tool in
evaluating critical areas.220  Such an analysis is an assessment of the ability of a natural system to
absorb population growth as well as other physical development without significant degradation.
Understanding the carrying capacity or constraints of natural resources (particularly ground and
surface water systems) provides local governments with an effective method for identifying which
portions of the community or region are most suitable sites for new or expanded development.
Similarly, knowledge of carrying capacity limitations allows local government residents and
officials to make more rational and defensible decisions regarding how and where development may
occur in critical and sensitive areas.  For example, if the carrying capacity of a surface water body
has been determined to allow for a residential density of one dwelling unit per 20,000 square feet
(assuming septic tanks instead of central sewers), proposals requiring 40,000 square feet (based on
protecting the pond from excessive phosphorus loading) would not be defensible.  Conversely, if
a carrying capacity analysis determined that the surface water body would become eutrophic at a
density of less than 40,000 square feet per dwelling, a zoning ordinance requiring a minimum of
40,000 square feet per dwelling would likely be defensible under the local government’s police
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power authority.  Alternately, the local government may decide that public sewers, as opposed to
septic systems, should be required in the affected area.

Establishing the carrying capacity of a resource is a rigorous quantitative analysis, yet has often
been avoided due to the perception that the scientific investigations required are beyond the financial
or technical abilities of many local governments.  For example, determining the carrying capacity
of a surface water body with respect to nitrogen or phosphorus loading requires a thorough
understanding of the dynamics of the water body, the sources of nitrogen or phosphorus loading in
the watershed, and the level at which nitrogen or phosphorous is assimilated by the water resource.

Still, completing a carrying capacity analysis provides the community with a powerful tool for
making decisions and choices about how to resolve conflicts between development and preservation
goals.  The solutions may include proposing alternative technological approaches or mitigation
techniques.  

If the community has determined that protection of a certain public supply well is a priority, the
carrying capacity analysis will assist in evaluating the appropriate level of new development within
the wellhead protection area to that well.  Without such an analysis accompanied by a public debate
and evaluation over its findings, decisions regarding development within the wellhead protection
area are often reduced to opinions, unsubstantiated by scientific research. More important,
completing such an analysis and identifying important critical and sensitive areas  flags potential
problems in advance of development, providing predictability. 

Too often environmental analysis is conducted at the time a development proposal is well along,
leading to the “discovery” of a critical area on a site where, say, affordable housing is proposed, so
the debate becomes not how to protect the resource, but how to protect the resource by stopping or
seriously slowing down the development. Finally, by providing a factual basis for specialized land
development regulations that may need to be enacted to protect the critical and sensitive areas
against harm or degradation, this plan element may avert or minimize a taking claim when
development must be severely restricted.

SUGGESTIONS FOR PREPARING THE CRITICAL AND SENSITIVE AREAS ELEMENT
The narrative for the element should include descriptions of the critical or sensitive area

identified and refer to the map(s) on which the resource has been graphically identified (e.g. “See
Map ___, scale 1”=___, January 1, 2000).  Maps developed for this element should be based on field
surveys and prepared manually or, where possible, with a geographic information system (GIS).
Regardless of the mapping method chosen, the maps should be prepared as overlays, so that all of
the identified critical and sensitive areas can be identified individually (e.g. all inland wetlands) and
cumulatively (e.g. all wetlands, surface water bodies, wellhead protection areas, etc.).  While there
is no required scale for the maps, it is strongly recommended that the scale chosen be practical and
useful, given the available information and the costs of the mapping effort.  For example, a scale of
1” = 100’ is far more useful than a scale of 1” = 2,000’, but will require a greater level of precision
and a greater cost.
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The identification of aquifer systems is a required component regardless of whether the local
government relies on surface water supplies for drinking water or obtains drinking water from
outside municipal boundaries.  This requirement is based on the following assumptions:

(1) Aquifer resources, even if degraded, have potential future uses for drinking water
supplies and often exist in multiple layers.  For example, in many parts of the country,
groundwater can be obtained from various depths, representing the fact that aquifer units are
often segregated from other aquifer units (e.g. upper and lower aquifers).  Thus even where
the upper or lower aquifer is degraded, it remains possible to extract potable water from the
unaffected aquifer system.

(2) Private wells are used for drinking water purposes typically in non-urban areas.  These
wells extract water from the same aquifer as do public water supplies (albeit often at
shallower levels).  Thus even where public water supplies are derived from sources other
than “local” groundwater, understanding aquifer systems is important for protection of
private wells.

(3) Aquifer systems, as with other critical and sensitive resources, do not respect municipal
boundaries.  An aquifer system running through City “A” may be used for drinking water
by abutting Town “B”.  Unabated contamination of the land area in City “A” is likely to
negatively impact the drinking water supply of adjacent communities.

Accurate information regarding aquifer systems in a local government is available for every
jurisdiction in the country from either the United States Geological Survey, the regional office of
the U.S. Environmental Protection Agency, and/or the relevant state office of environmental
management/protection.  Depending on the state in which the local government lies, aquifer
information, including detailed mapping, may be available on electronic databases such as
geographic information systems.

Identification of watersheds to fresh and coastal water systems requires an understanding of the
topography of the general area and a determination of the direction of surface water flow/runoff.
Watersheds to many large fresh and coastal water bodies have been mapped by federal agencies (e.g.
United States Geological Survey) and state agencies (e.g. coastal zone management office).
Regional offices of the U.S. Environmental Protection Agency have information on mapped
watersheds within their region, most of which information is currently available at EPA’s Internet
site (www.epa.gov).  In many other cases, non-profit organizations (e.g. watershed agencies) have
completed mapping of surface water bodies.

Identification of wellhead protection areas is required by the majority of states as a prerequisite
to the development of a new public water supply source.221  Information on wellhead protection area
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delineation is generally available from the respective state department of environmental
protection/management, the regional office of U.S. EPA and/or the local water utility. Even where
not required by the state, communities should also consider delineating and identifying wellhead
protection areas for pre-existing wells. 

Wetland habitats, be they fresh, brackish or saltwater, provide numerous benefits, ranging from
flood prevention to water purification.222  The federal government and all states regulate wetland
resources.  Many states have mapped both inland resources and, where relevant, coastal resources.
As accurate mapping of wetland systems requires detailed field investigations, this component
should attempt to identify wetlands only in a general manner.  In other words, wetland by wetland
mapping is not required for the analysis of wetland called for in the element.

7-209 Critical and Sensitive Areas Element223 [Opt-Out Provision Applies]

(1) A critical and sensitive areas element shall be included in the local comprehensive plan,
except as provided in Section [7-202(5)] above.

(2) The purposes of the critical and sensitive areas element are to: 

(a) further identify the characteristics of critical and sensitive areas within the
jurisdiction of  the local government as well as detail such areas that have been
previously identified in the land-use element pursuant to Section [7-204] above; 

(b) assess the relative importance of these areas to the local government in terms of size,
quality, and/or resource significance and relate them to relevant regional systems;

(c) establish the thresholds at which the identified areas begin to decline in value as a
resource; 

(e) identify mitigating measures that may need to be taken in such areas to offset or
accommodate the impacts of development;
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(f) identify conflicts between other elements of the local comprehensive plan and land
development regulations and critical and sensitive areas;

(g) provide a factual basis for any land development regulations that the local
government may enact that apply to and protect critical and sensitive areas [.][; and]

[(h) provide a factual basis on which to initiate the designation of an area of critical of
state concern pursuant to Section  [5-204].]

(3) The critical and sensitive areas element shall be in both map and textual form.  Maps shall
be at a suitable scale consistent with the existing land-use map or map series described in
Section [7-204(6)(a)] above.

(4) The critical and sensitive areas element shall contain an analysis component and a policy
component as well as proposals for action to be included in the long-range program of
implementation. 

(5)  The analysis component shall include:

(a) an identification of any critical and sensitive areas that are within the jurisdiction of
the local government or that may be shared with abutting local government units,
including:  

1. aquifer systems; 

2. watersheds to fresh and coastal water systems and bodies; 

3. wellhead protection areas for existing and planned future public supply
wells that are included in the community facilities element described in
Section [7-206];  

4. inland and coastal wetlands, including beaches, banks and dunes; 

5. other wildlife habitats, including animals, birds, fish, and plants and
including habitats for federal and state listed endangered and threatened
species;

6. any other areas that might meet the criteria for designation as an area of
critical state concern224 pursuant to Section [5-203(1)(a) to (d) and (f) to
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(g))] above, but excluding any areas susceptible to significant natural
hazards in Section [5-203(1)(e)] that would otherwise be addressed in the
natural hazards element prepared pursuant to Section [7-210] above; and

7. [other].

(b) an appraisal of the relative importance of each critical and sensitive area identified
in subparagraph (a), above;

(c) an assessment of the carrying capacity of any natural resources identified in
subparagraph (a) 1 through 3, above, where such an analysis is appropriate in the
judgment of the local planning agency, and a determination of any mitigating
measures (such as changes to local land development regulations, modification of
site plans, uses of alternative technologies, and/or public acquisition) that may need
to be taken to offset or accommodate the impacts of development; and

‚ The language here is intended to ensure that the local government not only assesses the critical
and sensitive area’s carrying capacity, as needed, but also informs that analysis with an appraisal
of mitigating measures to accommodate development and overcome environmental constraints.
These measures may include changes to local land development regulations, modification to site
planning practices, use of alternative wastewater treatment technology, etc.  Not all resource
management issues can be resolved with technological or regulatory fixes, but the process of
evaluation should at least identify them and what their strengths and weaknesses are.  The
determination of whether to use a detailed carrying capacity analysis is at the discretion of the
local planning agency.

(d) a determination of  whether proposals or actions contained in any other elements of
the local comprehensive plan will affect and/or conflict with any critical and
sensitive areas identified pursuant to subparagraph (a) above.

‚ For example, a program of economic development is likely to require supportive infrastructure,
including water supply and sewage disposal.  New economic development may be dependent
on new sources/supplies of drinking water, thus triggering the need to develop new wells or
reservoirs.  In turn this will trigger the need to delineate wellhead protection areas or watersheds.
 Similarly, increased wastewater disposal needs often requires development of new decentralized
sewage treatment systems, expansion of existing centralized treatment systems or use of on-site
wastewater disposal systems (e.g. septic systems).  The land area(s) needed for increased
wastewater disposal should be evaluated in light of the inventory conducted under subparagraph
(a) above.

The analysis should also identify conflicts between a local government's critical and sensitive
resources and the growth and development programs contained in the local comprehensive plan.
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For example, using the scenarios noted in the commentary above, there are potential conflicts
between the development of a new sewage treatment facility and groundwater quality protection.
A conflicts analysis will allow the community to determine possible mitigating measures (e.g.
relocate the sewage treatment plant outside of the watershed, aquifer or zone of contribution)
and/or re-evaluate the location chosen for development.  The conflicts analysis is logically
connected to the assessment of relative importance in subparagraph (b), above. If a sewage
treatment facility will discharge wastewater to an aquifer system considered to be impaired and
not likely to provide potable water, it is possible that the community may continue with plans
for the treatment plant.  However, if the aquifer has been identified in subparagraph (b) above
as a primary source of current and/or future drinking water supplies, decisions regarding the
treatment plant should likely be altered.

(6) The policy component shall contain a statement of the local government's goals, policies, and
guidelines with respect to the protection of critical and sensitive areas and a map or map
series that summarizes the areas to be protected.

(7) The critical and sensitive areas element shall contain actions to be incorporated into the long-
range program of implementation as required by Section [7-211] below.  These actions may
include, but shall not be limited to, proposals for:

(a) acquisition of identified critical and sensitive areas in fee simple or by easement by
the local government or by nonprofit conservation organizations;

(b)  the designation of areas of critical state concern;

(c) enactment of land development regulations to protect identified critical and sensitive
areas, including but not limited to critical and sensitive area overlay districts
pursuant to Section [9-101];

(d) local capital improvements or modifications to local capital improvements that will
mitigate their effect on identified critical and sensitive areas; and

(e) any implementing agreements between the local government and other local
governments to protect critical and sensitive areas that are shared by more than one
governmental unit entered into pursuant to Section [7-504] below.

Commentary: Natural Hazards Element

Planning for the reduction of losses from natural hazards has been largely driven by concerns
for public safety. California, for example, uses the term “safety element” to describe a required local
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225Calif. Govt. Code §65302 (g) requires a safety element “for the protection of the community from any
unreasonable risks associated with the effects of seismically induced surface rupture, ground shaking, ground failure,
tsunami, seiche, and dam failure; slope instability leading to mudslides and landslides; subsidence, liquefaction and other
seismic hazards identified pursuant to Chapter 7.8 (commencing with Section 2690) of the Public Resources Code, and
other geologic hazards known to the legislative body; flooding; and wild land and urban fires.” In addition to the
mapping of seismic and geologic hazards, the element is to address "evacuation routes, peakload water supply
requirements, and minimum road widths and clearances around structures, as those items relate to identified fire and
geologic hazards."

226See generally Roger A. Nazwadzky, “Lawyering Your Municipality Through a Natural Disaster or
Emergency,” Urban Lawyer 27, No. 1 (Winter 1995): 9-27.

227The following state statutes provide for natural hazards planning: Arizona (Ariz.Rev.Stat. § 11-806B),
California (Cal.Gov’t.Code §65302(e)(7) & (g)), Colorado (Colo.Rev. Stat. §§30-28-106, 31-23-206), Florida
(Fla.Stat.Ann. §§163.3177(6)(g), 7(h), 163.3178), Georgia (Ga. Code Ann. §12-2-8), Idaho (Idaho Code § 67-6508(g)),
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comprehensive plan element that involves the assessment of a variety of natural hazards.225 Other
issues that justify such planning – including fiscal and economic instability – are derived mostly
from the consequences of failing to adequately exercise the police power to ensure public safety in
the face of natural disasters. This remains true even with planning for long-term recovery and post-
disaster reconstruction: the aftermath of one natural disaster is simply the prelude to the next one.

States and communities across the country are slowly, but increasingly, realizing that simply
responding to natural disasters, without addressing ways to minimize their potential effect,  is no
longer an adequate role for government. Striving to prevent unnecessary damage from natural
disasters through proactive planning that characterizes the hazard, assesses the community's
vulnerability, and designs appropriate land-use policies and building code requirements is a more
effective and fiscally sound approach to achieving public safety goals related to natural hazards.226

Attending to natural hazard mitigation can also provide benefits in other local policy areas.
Minimizing or eliminating development in floodplain corridors, for example, provides
environmental benefits as well as potential new recreational opportunities. Communities can often
profit from undertaking post-disaster reconstruction actions that at other times might be too
controversial or cumbersome – the notion of striking while the iron is hot. Where a disaster has
destroyed a marginal business district, for example, planners can seize the opportunity to use
redevelopment to effect a rebirth that might not otherwise be possible.

Building public consensus behind even the most solid plans can be a challenging task, especially
in jurisdictions exposed to multiple hazards. To meet this challenge, it is recommended that the
development of a natural hazards element, including plans for post-disaster recovery and
reconstruction, come from an interdisciplinary, interagency team with broadly based citizen
participation, to ensure both a range of input and effective public support. Community experience
in dealing with natural hazards plans, whether for mitigation or post-disaster recovery, or both, has
consistently demonstrated that this topic demands a wide range of input and expertise.

The following model incorporates the best practices found in state statutes (see footnote
below)227 plus other best practices drawn from exemplary local planning for natural hazards and
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Indiana (Ind.Code  § 36-7-4-503), Iowa (Iowa Code § 281.4), Kentucky (Ky.Rev.Stat.Ann. §100.187(5)), Louisiana
(La.Rev.Stat.Ann. §33:107), Maine (Me.Rev.Stat.Ann. tit. 30A § 4326A(1)(d)), Maryland (Md. Code Ann. tit. 66B §
3.05(a)(1)(viii)), Michigan (Mich.Comp.Laws §125.36), Montana (Mont. Code Ann. §76-1-601(2)(h)), Nevada
(Nev.Rev.Stat. § 278.160.1 (k) & (l)), North Carolina (N.C.Gen.Stat. §113A-110ff), Oregon (Or.Rev.Stat. §197.175),
Pennsylvania (53 Pa.Stat.Ann. §10301(2)), Rhode Island (R.I.Gen.Laws § 45-22.2-6(E)), South Carolina (S.C. Code
Ann. § 6-7-510), Utah (Utah Code Ann. § 10-9-302(2)(c)), Vermont (Vt.Stat.Ann. tit. 24, §4382(a)(2)), Virginia (Va.
Code Ann. § 15.1-446.1.1), Washington (Wash.Rev. Code §36.70.330(1)), West Virginia (W.Va. Code §8-24-17(a)(9)).
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long-term post-disaster recovery.  These latter best practices are identified in the commentary to the
model natural hazards element below.

7-210 Natural Hazards Element  [Opt-Out Provision Applies]

(1) A natural hazards element shall be included in the local comprehensive plan, except as
provided in Section [7-202(5)] above. 

(2) The purposes of the natural hazards element are to:

(a) document the physical characteristics, magnitude, severity, frequency,  causative
factors, and geographic extent of all natural hazards, from whatever cause, within
or potentially affecting the community, including, but not limited to, flooding,
[seismicity, wildfires, wind-related hazards such as tornadoes, coastal storms, winter
storms, and hurricanes, and landslides or subsidence resulting from the instability
of geological features];

‚ Obviously, the presence and prevalence of specific natural hazards varies widely not only among
states, but even within states at both regional and local levels. This section lists all major
categories while allowing states to use only those that apply, although it is clearly better to list
in the statute any hazards that may apply somewhere in the state. Flooding, however, is a
universally applicable concern. It should be noted that “natural” hazards include hazards caused
or exacerbated by human action, such as forest fires sparked by campfires and ground
subsidence caused by old mines.

(b) identify those elements of the built and natural environment and, as a result, human
lives, that are at risk from the identified natural hazards, as well as the extent of
existing and future vulnerability that may result from current zoning and
development policies;
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228See Using Earthquake Hazard Maps for Land Use Planning and Building Permit Administration, Report of
the Metro Advisory Committee for Mitigating Earthquake Damage (Portland, Ore.: Portland Metro, May 1996) and
Metro Area Disaster Geographic Information System: Volume One (Portland, Ore.: Portland Metro, June 1996). 

229National Oceanic and Atmospheric Administration (NOAA), Pacific Marine Environmental Laboratory.
Tsunami Hazard Mitigation: A Report to the Senate Appropriations Committee (Seattle, Wash.: NOAA, The Laboratory,
March 31, 1995).
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(c) determine the adequacy of existing transportation facilities and public buildings to
accommodate disaster response and early recovery needs such as evacuation and
emergency shelter;

(d) develop technically feasible and cost-effective measures for mitigation of the
identified hazards based on the public determination of the level of acceptable risk;

(e) identify approaches and tools for post-disaster recovery and reconstruction that
incorporate future risk reduction; and

(f) identify the resources needed for effective ongoing hazard mitigation and for
implementing the plan for post-disaster recovery and reconstruction.

(3) The natural hazards element shall be in both map and textual form. Maps shall be at a
suitable scale consistent with the existing land-use map or map series described in Section
7-204 (6)(a) above.

(4) In preparing the natural hazards element, the local planning agency shall undertake
supporting studies that are relevant to the topical areas included in the element.  In
undertaking these studies, the local planning agency may use studies conducted by others.
The supporting studies may concern, but shall not be limited to, the following:

(a) maps of all natural hazard areas, accompanied by an account of past disaster events,
including descriptions of the events, damage estimates, probabilities of occurrence,
causes of damage, and subsequent rebuilding efforts;

‚ With regard to flooding and coastal storm surge zones, the local jurisdiction may simply
incorporate the existing National Flood Insurance Program (NFIP) maps and U.S. Army Corps
of Engineers/National Weather Service storm surge maps. State and U.S. Geological Survey
maps should provide at least a starting point for areas with seismic hazards. Portland Metro, in
cooperation with the Oregon Department of Geology and Mineral Industries (DOGAMI), has
undertaken an effort funded by Federal Emergency Management Agency (FEMA) to complete
seismic hazard mapping of the entire Portland region using geographic information systems
(GIS).228 The department is also mapping tsunami hazard areas along the Oregon coast as a
FEMA-funded sequel to the first such project, completed in early 1995 in Eureka, California.229
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230Colorado has been increasing its attention to both the wildfire issue and hazards generally. See Land Use
Guidelines for Natural and Technological Hazards Planning (Denver: Colorado Department of Local Affairs, Office
of Emergency Management, March 1994). An interesting source on the mapping of wildfire hazards is Boulder County's
World Wide Web site at http://boco.co.gov/gislu/whims.html.

231Earthquake Recovery: A Survival Manual for Local Government (Sacramento: California Governor's Office
of Emergency Services, September 1993), Chs. 9-10.
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In states with volcanoes, the mapping should include lava, pyroclastic, and debris flows and
projected patterns of ash fallout in the surrounding region, including the potential for flooding
from the blockage of rivers. Other sources for potential problems include the National Weather
Service for storm and wind patterns and some innovative new GIS techniques in Colorado for
mapping wildfire hazards.230

(b) an assessment of those elements of the built and natural environments (including
buildings and infrastructure) that are at risk within the natural hazard areas identified
in subparagraph (a) above as well as the extent of future vulnerability that may result
from current land development regulations and practices within the local
government’s jurisdiction;

‚ The study in subparagraph (4)(b) is also known among disaster officials and experts as a
“vulnerability assessment” and serves two purposes: (1) to identify vulnerable structures and;
(2) to determine the cause and extent of their vulnerability. For example, the California
Governor's Office of Emergency Services has outlined procedures used by various communities
for inventorying seismic hazards.231 The subparagraph emphasizes the importance of including
the impact of natural hazards in a buildout analysis in order to assess the potential consequences
of current laws and policies, including those pertaining to the extension of public infrastructure
in hazard-prone areas.

This requirement can be tailored to the actual hazards a state may be dealing with, as California
and Nevada have done with seismic safety. One striking example is a 1979 Los Angeles
ordinance that mandated both an inventory and a retrofitting program that over time has
upgraded the seismic stability of the city's housing stock. The format for this with regard to flood
hazard areas is already reasonably clear as a result of NFIP regulations, which include
requirements for elevating substantially damaged or improved buildings above the base flood
elevation. Analysis of wind-related problems is more likely to result in building code changes
to strengthen wind resistance, as in southern Florida.

(c) state or other local mitigation strategies which identify activities to reduce the
effects of natural hazards;
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232For a discussion of approaches to drafting floodplain management ordinances, see Jim Schwab, “Zoning for
Flood Hazards,” Zoning News (Chicago: American Planning Association, October 1997).  See also Marya Morris,
Subdivision Design in Flood Hazard Areas, Planning Advisory Service Report No. 473 (Chicago: American Planning
Association, September 1997).
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(d) an inventory of emergency public shelters, an assessment of their functional and
locational adequacy, and an identification of the remedial action needed to overcome
any deficiencies in the functions and locations of the shelters;

(e) an identification of  all evacuation routes and systems for the populations of hazard-
prone areas that might reasonably be expected to be evacuated in the event of an
emergency and an analysis of their traffic capacity and accessibility;

‚ This study is a good place to marry the expertise of planners (including transportation planners)
and emergency managers. While the latter can identify the resources and the needs in this area,
the former can help integrate that knowledge into routine planning for hazard-prone areas. Lee
County, Florida, has used such studies to evaluate its shelter availability for disaster purposes.
Because of limited access to its offshore location, Sanibel, Florida, has gone even further in
using evacuation and shelter capacity as the basis for growth caps. 

An interesting example of a natural hazards element component dealing with these issues
appears in Florida Stats. §163.3178 (2)(d), which requires a “component which outlines
principles for hazard mitigation and protection of human life against the effects of natural
disaster, including population evacuation, which take into consideration the capability to safely
evacuate the density of coastal population proposed in the future land use plan element in the
event of an impending natural disaster.”

(f) analyses of the location of special populations that need assistance in evacuation and
in obtaining shelter;

(g) an inventory of the technical, administrative, legal, and financial resources available
or potentially available to assist both ongoing mitigation efforts as well as post-
disaster recovery and reconstruction;232 and

‚ Jurisdictions across the country have experimented with a number of means of facilitating and
empowering efforts to reduce their vulnerability to natural hazards. Some of these involve the
use of performance and design standards that give planners and planning commissions greater
authority to insist that new development meet strict standards of hazard mitigation. For example,
Wake County, North Carolina, requires that, in drainage areas of 100 acres or more, the
applicant must show that any rise in water level resulting from building on the property can be
contained on that property, with the applicant's only alternative being to secure easements from
neighboring property owners to allow for that rise. Portola Valley, California, is a good example
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233William Spangle and Associates, Inc., Geology and Planning: The Portola Valley Experience (Portola Valley,
Cal.: William Spangle and Associates, 1988).

234Lee County, Fla.,  Resolution No. 90-12-19.

235The Northridge earthquake in February 1994, which occurred shortly after the adoption of the Los Angeles
plan, afforded the rare opportunity for the National Science Foundation to underwrite two independent analyses of the
plan's utility and effectiveness in the aftermath of that disaster. Spangle Associates with Robert Olson Associates, Inc.,
prepared The Recovery and Reconstruction Plan of the City of Los Angeles: Evaluation of its Use after the Northridge
Earthquake (NSF Grant No. CMS-9416416), August 1997. The other study is The Northridge Earthquake: Land Use
Planning for Hazard Mitigation (CMS-9416458), December 1996, by Steven P. French, Arthur C. Nelson, S.
Muthukumar, and Maureen M. Holland, all of the City Planning Program at the Georgia Institute of Technology.
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of seismic and hillside hazard mitigation in its use of cluster zoning for new subdivisions in
certain areas.233 Jurisdictions also have experimented with means of financing such efforts. A
clear starting point is to center somewhere in local government a periodically updated repository
of information about outside funding sources both from government and the private sector,
including voluntary resources from nonprofit organizations. The advantage is that the
community can then, in the event of a disaster, tap these resources expeditiously, preferably with
the added advantage of an already developed plan for reconstruction. In addition, this study will
serve to highlight funding mechanisms through local government, such as the All Hazards
Protection District and Fund created by Lee County, Florida, in 1990 to support local hazard
mitigation programs.234 That fund depends on a property tax levy; in 1993, Lee County also
considered, but did not pass, a proposal for an impact fee targeted at hazard-prone areas to fund
emergency public shelters.

(h) a study of the most feasible and effective alternatives for organizing, in advance of
potential natural disasters, the management of the process of post-disaster long-term
recovery and reconstruction.

‚ Numerous studies have examined at some length the potentials and pitfalls of various structural
arrangements for organizing interagency, interdisciplinary task forces to oversee the process of
long-term recovery and reconstruction following a disaster. A forthcoming (1998) APA Planning
Advisory Service Report, Planning for Post-Disaster Recovery and Reconstruction, sponsored
by the Federal Emergency Management Agency,  deals with this issue and provides an extensive
bibliography. Such plans have also been developed in Los Angeles235; Nags Head, North
Carolina; and Hilton Head Island, South Carolina, among other jurisdictions, and are mandated
for coastal communities in Florida and North Carolina. Two overriding principles seem to
emerge from such efforts to date: (1) that successful implementation depends heavily on support
from top local officials, whether that be the mayor or city manager; and (2) that a recovery task
force should include representatives of all major agencies potentially involved in the
reconstruction effort, specifically including but not limited to safety and emergency management
forces, planning, building inspectors, public works, and transportation. It is vitally important in
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the aftermath of a disaster that all these agencies know not only what the others are doing, but
who should report to whom for what purposes.

(5) The natural hazards element shall consist of:

(a) a statement, with supporting analysis, of the goals, policies, and guidelines of the
local government to address  natural hazards and to take action to mitigate their
effects. The statement shall describe the physical characteristics, magnitude,
severity, probability, frequency, causative factors, and geographic extent of all
natural hazards affecting the local government as well as the elements of the built
and natural environment within the local government’s jurisdiction that are at risk;

(b) a determination of linkages between any natural hazards areas identified pursuant
to subparagraph (a) above and any other elements of the local comprehensive plan;

(c) a determination of any conflicts between any natural hazards areas and any future
land-use pattern or public improvement or capital project proposed in any element
of the local comprehensive plan;

(d) priorities of actions for eliminating or minimizing inappropriate and unsafe
development in identified natural hazard zones when opportunities arise, including
the identification and prioritization of properties deemed appropriate for acquisition,
or structures and buildings deemed suitable for elevation, retrofitting, or relocation;

‚ This language is drawn from Florida Stats. §163.3178 (2), which outlines the components of the
coastal management element required of all communities within coastal counties, and (8).
Subdivision (2)(f) states that a redevelopment component “shall be used to eliminate
inappropriate and unsafe development in the coastal areas when opportunities arise” (emphasis
added). Paragraph (8) requires that each county "”establish a county-based process for
identifying and prioritizing coastal properties so they maybe acquired as part of the state's land
acquisition programs.” The language has been combined and adapted here in part because it is
also possible for the community itself to use state and federal funds to acquire, for example,
substantially damaged floodplain properties and to relocate their residents. Tulsa, Oklahoma, and
Arnold, Missouri, provide excellent examples of this strategy, in large part because they
developed ongoing acquisition programs that were already in place before in the predisaster
period. (A case study appears in the forthcoming PAS Report, Planning for Post-Disaster
Recovery and Reconstruction.) This is, in effect, an “issues and opportunities” component of the
natural hazards element.

(e) multiyear financing plan for implementing identified mitigation measures to reduce
the vulnerability of buildings, infrastructure, and people to natural hazards that may
be incorporated into the local governments operating or capital budget and capital
improvement program;
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(f) a plan for managing  post-disaster recovery and reconstruction.  Such a plan shall
provide descriptions that include, but are not limited to, lines of authority,
interagency and intergovernmental coordination measures, processes for expedited
review, permitting, and inspection of repair and reconstruction of buildings and
structures damaged by natural disasters. Reconstruction policies in this plan shall be
congruent with mitigation policies in this element and in other elements of the local
comprehensive plan as well as the legal, procedural, administrative, and operational
components of post-disaster recovery and reconstruction.

(6) The natural hazards element shall contain actions to be incorporated into the long-range
program of implementation as required by Section [7-211] below.  These actions may
include, but shall not be limited to:

(a) amendments or modifications to building codes and land development regulations
and floodplain management and/or other special hazard ordinances, including but
not limited to natural hazard area overlay districts pursuant to Section [9-101], and
development of incentives, in order to reduce or eliminate vulnerability of new and
existing buildings, structures, and uses to natural hazards;

(b) implementation of any related mitigation policies and actions that are identified in
other elements of the local comprehensive plan;

(c) other capital projects that are intended to reduce or eliminate the risk to the public
of natural hazards; 

(d) implementation of provisions to carry out policies affecting post-disaster recovery
and reconstruction as described in subparagraph (5)(f) above, such as procedures for
the inspection of buildings and structures damaged by a natural disaster to determine
their habitability as well as procedures for the demolition of buildings and structures
posing an imminent danger to public health and safety; and

(e) implementation of provisions to ensure that policies contained in other portions of
the local comprehensive plan do not compromise the ability to provide essential
emergency response and recovery facilities as described in the local emergency
operations program, such as:

1. adequate evacuation transportation facilities;

2. emergency shelter facilities; and

3. provisions for continued operations of public utilities and
telecommunications services.
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236ALI, A Model Land Development Code, §3-105, Short-Term Program, 132-133.  Cf. Id. Stat.§67-6508 (n)
(1996) which requires that the plan include  an “implementation” component that contains “[a]n analysis to determine
actions, programs, budgets, ordinances, or other methods including scheduling of public expenditures to provide for the
timely execution of the various components of the plan.”
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Commentary: Program of Implementation

The concept of a program of implementation as part of the comprehensive plan is drawn from
the American Law Institute’s Model Land Development Code.236  The intention of the program  is
to ensure that each element, whether required or optional, is translated into a series of actions that
are designed to be accomplished over the planning horizon. By detailing their costs and
consequences, the implementation program should give meaning to the goals and objectives of the
local comprehensive plan.  

Section 7-211 below is a general description of the program of implementation. In the ALI Code,
the program was to be short-term, from one to five years, in the belief that such a time frame was
more realistic and that action was more likely to flow from the plan’s adoption by the governing
body.  By contrast, the time frame in Section 7-211 may extend up to 20 years (but also includes
short-term actions).  A longer-range perspective is especially important in the design and
construction of public improvements, particularly those that have federal funding (and require
extensive environmental reviews), which may go well beyond a five-year schedule.    

The model also calls for the inclusion of benchmarks and procedures to monitor the effectuation
of the plan.  In addition to the language below, the model language for optional or required elements
elsewhere in this Chapter may also contain a description of pertinent alternative measures to give
the user of the statutes a sense of what might be appropriate to consider in formulating a program
of implementation for that element.

7-211  Program of Implementation 

(1) In order to achieve the goals, policies, and guidelines established in a local comprehensive
plan, the plan shall contain a long-range program of implementation of specific public
actions as well as actions proposed by non-profit and for-profit organizations to be taken in
connection with required or optional elements, except for the issues and opportunities
element described in Section [7-203]. 
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(2) For each required or optional element, the program of implementation shall, as applicable,
also include, but shall not be limited to, the following:

(a) a time frame for identified actions (e.g., the sequence in which such actions should
occur), which time frame shall cover a period not less than [5] and not more than
[20] years, which time horizon may vary by required or optional element;

(b) an allocation of responsibilities for actions among the various governmental
agencies and, where applicable, not-for-profit and for-profit organizations operating
in the planning area and having interests in carrying out the program;

(c) a schedule of proposed capital improvements that includes a description of the
proposed improvement, an identification of the governmental unit to be responsible
for the improvement, the year(s) the improvement is proposed for construction or
installation, an estimate of costs, and sources of public and private revenue available
or potentially available for covering such costs.  Such schedule shall form the basis
for any local capital budget and local capital improvement program prepared
pursuant to Section [7-502] below;

(d) benchmarks as described in Section [7-504] below;

(e) a general description of any land development regulations or incentives that may be
adopted by the local government within the period of the program of implementation
in order to achieve the goals, policies, and guidelines set forth in the local
comprehensive plan and that may be further detailed in the individual plan elements;
and

(f) a description of other procedures and programs that the local government may use
in monitoring and evaluating the implementation of the plan, such as monitoring the
supply, price, and demand for buildable land.

(3) The program of implementation may also include, but shall not be limited to, the following:

(a) proposed development criteria to be incorporated into any land development
regulations or subplans;

(b) a statement describing proposed programs of public services (such as housing code
enforcement, housing rehabilitation, policing, or public recreational activities) or
changes in existing programs of public service that includes estimates of costs of
personnel, equipment, supplies, and related matters;

(c) a statement of measures describing the ways in which state, regional, and/or local
programs may best be coordinated to promote the goals and policies of the local
comprehensive plan;
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 (d) a statement of recommendations and actions proposed by not-for-profit and for-
profit organizations that would carry out the goals, policies, and guidelines set forth
in the local comprehensive plan; 

(e) proposals to adopt or amend a regional planning and coordination agreement to be
entered into pursuant to Section [6-402], an urban service agreements be entered
into pursuant to Section [6-403], and an implementing agreement to be entered into
with other governmental units and nonprofit and for-profit organizations pursuant
to Section [7-503]; and

(f) recommendations for further legislation or actions at the state, regional, or local
levels that are not included in subparagraph (a) or (e), above as may be necessary
to fully implement the local comprehensive plan.

(4) The program of implementation shall be in a uniform format for all required and optional
elements.

(5) Specific public actions that are proposed in the long-range program of implementation shall
not constitute a commitment by the local government to expend monies in a certain manner
or at a certain time, raise taxes, enact or change fees or other charges, or issue bonds or to
otherwise enact or change ordinances.

‚ Paragraph (5) recognizes that public actions that are proposed in the long-range program of
implementation may not be carried out or may not be carried in the manner originally
contemplated.  Governing bodies cannot precisely adhere to such a schedule because of shifting
public needs, funding sources, modifications to related laws, etc.  For example, a proposal for
a road improvement project may be contingent on the availability of federal or state matching
funds that may not be available at the time the project is finally ready for construction.
Moreover, governing bodies change over time and, as a consequence, so will support for specific
types of actions recommended in plans.

Optional Elements

Commentary:  Agriculture, Forest, and Scenic Preservation Element

Agricultural and forest lands are a source of food, fiber, and building materials.  They contribute
to an area's economy and the continuing viability of rural communities.  Unique farmlands, such as
the cranberry bogs of New Jersey, the vineyards of California’s Napa Valley and the citrus regions
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237Frederick R. Steiner, “The Agriculture Land and Site Assessment System,” Environment & Development
(May 1995): 1.

238See Laura Thompson, “The Conflict at the Edge,” Zoning News (February 1997): 1-3; see also Michael
Barrette, “Hog-Tied by Feedlots,” Zoning News (October 1996): 1-4.

239See, e.g., Cal. Gov’t Code §§65560 to 65570 (1997) (open space element); Id. Code §6508(e) and  (f) (1998)
(land use and natural resources components of comprehensive plan);  Ore. Admin. Code Div. 5 (Interpretation of Goal
3 Agricultural Lands) (Sept. 1986) and Div. 6 (Goal 4 Forest Lands) (Dec. 1991);  R.I. Gen. Laws, 45-22.26(E) (1997)
(natural and cultural resources element); Wash. Rev. Code  §36.70A.170 (1997) (natural resource lands and critical areas
– designations, including agricultural and forest lands); Wash. Admin. Code  §365-194-400 and ch. 365-190 (1993).

240Iowa Code, Ch. 352 (1997) (County Land Preservation and Use Commissions), esp. §352.5 (County land
preservation and use plan); Minn. Stat. Ch. 40A (Agricultural Land Preservation Program), esp.§§40A04-40A.05
(describing agricultural land preservation plan,  and Ch. 473H (Metropolitan Agricultural Preserves Program) (1997).
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of the Sunbelt, provide a cornucopia of food varieties in the United States.237  Due to the scenic
amenities they provide as well as the retention of floodwater, these lands may also confer additional
benefits as open space and may contribute to the tourism economy as well.  Forest land offers habitat
for wildlife, and trees purify and filter the air.  In addition. forest lands can provide opportunities for
hunting, fishing, and other forms of recreation.  Because of these characteristics such lands are
important land-use activities. 

However, as urban development moves outward and property values rise, pressure is placed on
owners of  agricultural and forest lands to convert them to other, more intensive uses. Moreover,
new development, particularly in the form of residential subdivisions, may be incompatible with
agricultural activities because of dust, noise, and odor associated with farming and feedlots.  As
farmers apply pesticides, spread manure, and operate loud machinery, adjacent homeowners
complain.  Thus, farming operations may become more difficult.238  Forests, of course, are resources
that may take 50 to 100 years (or longer) to mature. 
 A number of states require local comprehensive plans to contain elements that preserve and
protect such uses, although they may sometimes use the term “open space” in describing them.239

Other states, like Iowa and Minnesota, have enacted agricultural districting statutes that have a
planning dimension to them.240

Section 7-212 below describes an agriculture, forest, and scenic preservation element that would
be an optional part of a local comprehensive plan.  While agricultural and forestry uses are also to
be identified in the land-use element (see Section 7-204), this element gives these activities a special
emphasis and may be appropriate for local governments in rural areas.   The primary emphasis of
the element is to focus on the value of agriculture and forest lands as a contribution to the local
economy.  A secondary  emphasis is to recognize that such lands (as well as other privately owned
undeveloped lands) may have a scenic value as open space or as historic and cultural resources.  The
Section indicates bracketed language that should be incorporated if this secondary emphasis is to
be included (see, e.g., Section 7-212(2)(c), (4)(c), and (6)((b)).
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241U.S. Department of Agriculture, Soil Conservation Service, National Agricultural Land Evaluation and Site
Assessment Handbook (Washington, D.C.:  U.S. GPO, 1983); see also Frederick R. Steiner, James R. Pease, and Robert
E. Coughlin, editors, A Decade with LESA: The Evolution of Land Evaluation and Site Assessment (Soil and Water
Conservation Society, 1994); Frederick R. Steiner, “The Agriculture Land and Site Assessment System,” Environment
& Development (May 1995): 1-3.
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Under this Section, a local government inventories agricultural and forest land as well as other
privately owned undeveloped land that may have value as a scenic, historic, or cultural resource.
The element requires the local government to identify any conflicts between such lands and any
other element of the local comprehensive plan.  It calls for the local government to map such areas,
prioritize them, and propose a program of action that would preserve and protect such lands as well
as promote the continuance of agricultural- and forest-based economies through joint marketing
efforts and grant and loan programs, among other initiatives. 

The identification of farmland is a key component of this element.  Through soil surveys, prime
farmlands have been identified throughout the country by the Natural Resources Conservation
Service (NRCS) (formerly the Soil Conservation Service) and represent lands containing soil
properties that are highly suitable for agriculture.  While soil surveys are useful, another, more
focused method for determining suitable agricultural lands is through the use of the U.S. Department
of Agriculture’s Land Evaluation and Site Assessment (LESA) system.241  LESA is designed to
assist local and state governments arrive at objective rankings of the agricultural value of land within
the community by gauging many diverse factors. Several states, including California, Hawaii, and
Illinois, and a number of local governments have experience with a LESA-based system.  LESA and
the NRCS research on soils provide extremely useful tools for local governments as they evaluate
the relative importance of agricultural properties. 
  Still, there are numerous active agricultural operations throughout the nation that are not
identified by NRCS soil typology, or are not favorably reviewed by LESA, yet they constitute a
significant economic  resource.  For example, many grazing operations occur on land not likely to
be included in a LESA survey.  The language in Section 7-212(4)(a) and (c) describing the
inventories attempts to provide flexibility in identifying such lands.

If the local government incorporates an urban growth area into its comprehensive plan, the
requirement of inventorying agricultural and forestry lands within the growth area may be omitted
if it is intended that developed land will gradually replace such activities.  On the other hand, if it
is intended, for example, that forestry and related activities are to be continued within the urban
growth area, then the inventory should include such lands.
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242This model statute was drafted by Jon Witten, AICP, an attorney and planning consultant in Sandwich,
Massachusetts, with additional material by Stuart Meck, AICP, principal investigator for the Growing SmartSM project,
and Michelle Zimet, AICP, an attorney and senior research fellow with the project.

243This language does not limit a local government's action in employing a transfer of development rights
program or an acquisition program, either in fee simple or less-than-fee simple, for land other than agricultural and forest
lands.
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7-212 Agriculture, Forest [,  and Scenic] Preservation Element242

(1) An  agriculture, forest[, and scenic] preservation element [may or shall] be included in the
local comprehensive plan.  No local government may undertake a transfer of development
rights (TDR) program for agricultural, forest [or scenic] preservation purposes pursuant to
Section [9-401], [enact agricultural or forest preservation zoning,] or acquire in fee simple,
or less than fee simple, including the purchase of development rights, agricultural, forest[,
or scenic] land unless it has first prepared and adopted this element as a part of the local
comprehensive plan. However, a local government may accept gifts or donations of land or
interests in land, including transferred development rights, for agriculture, forest[, or scenic]
preservation purposes without having first prepared and adopted this element.243  No land
may be included in an agricultural district for the purposes of Section [14-401] unless it has
first been delineated as agricultural land and prioritized for protection or preservation
pursuant to subparagraph (6)(d) below.

‚ This element may need to be required if urban growth areas are mandated.  Not all local
governments, however, will need to address the need to preserve agricultural and forest land.

(2) The purposes of an  agriculture, forest[, and scenic] preservation element are to:

(a) inventory agricultural, forest[, and scenic] lands within the jurisdiction of the local
government;

(b) assess the relative importance of these lands in terms of size, quality, and/or resource
significance as well as contribution to the economy of the local government and/or
the surrounding region; 

[(c) recognize that, in addition to their primary value as contributing to the economy of
the local government and/or the surrounding region, agricultural and forest lands
also have environmental value and may also have historic, cultural, open space, and
scenic values;]

‚ If it is desired that the element is only to focus on agriculture and forestry as economic activities,
even though there are other potential secondary noneconomic benefits that are associated with
their preservation, then subparagraph (c) may be omitted. 
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(d) prioritize such areas containing agricultural, forest[, and scenic] lands in order to
take subsequent action to preserve them through acquisition or other means or
protect them from incompatible forms of development; 

(e) promote and enhance the continuation of agriculture- and forest-based economies;
and

[(f) reinforce any urban growth area designated pursuant to Section [6-201.1], as
applicable.]

‚ Subparagraph (f) and related language below should be omitted if the planning statutes do not
make reference to designation of urban growth areas.

(3) The  agriculture, forest[, and scenic] preservation element shall be in both map and textual
form. 

(4) In preparing the agriculture, forest [, and scenic] preservation element, the local government
shall undertake supporting studies.  In undertaking supporting studies, the local government
may use studies conducted by others.  Maps for any inventories shall be at a suitable scale
consistent with the existing land-use map or map series described in Section [7-204(6)(a)]
above.  The supporting studies may include, but shall not be limited to:

(a) an inventory of publicly and privately owned agricultural lands, including such
lands subject to conservation easements or other restrictions that ensure that it will
remain undeveloped. [Such an inventory shall include lands outside of an urban
growth area, if such an area has been designated pursuant to Section [6-201.1],
suitable for agricultural use.]  Agricultural land contained in the inventory shall
include land that: 

1 is classified by the Natural Resources Conservation Service, U.S.
Department of Agriculture, as predominantly Class [insert class numbers
from soil surveys] soils in [insert regions of the state]; 

2 consists of other soil classes that are suitable for agricultural use, taking into
consideration suitability for grazing; climatic conditions; existing and future
availability of water for irrigation; existing land-use patterns; technological
and energy inputs required; and accepted farming practices;

3. contains uses related to and in support of agricultural, including dwellings
related to agriculture.

4. provides a buffer of sufficient distance between adjoining and nearby land
on which farm practices are undertaken and other nonagricultural land that
might be adversely affected by such farm practices.
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(b) an inventory of publicly and privately owned forest lands, including such lands
subject to conservation easements or other restrictions that ensure that it will remain
undeveloped.  [Such an inventory shall include lands suitable for forestry outside of
an urban growth area, if such an area has been designated pursuant to Section [6-
201.1].]  Such an inventory may include, but shall not be limited to:

1.  land used for forest operations;

2. uses related to and in support of forest operations; 

 3. uses to conserve soil and water quality, and to provide for fish and wildlife
resources, agriculture, and recreational opportunities appropriate in a forest
environment;  and/or

   
4. dwellings related to forestry management.   

 
[(c) an inventory of any publicly and privately owned undeveloped land not included in

subparagraphs (a) and (b) above that is:

1.  subject to conservation easements or other restrictions that ensure that it
will remain undeveloped; and/or

2.  particularly characterized by scenic views or vistas or has, in its
undeveloped state, historical or cultural significance.]

‚ Identification of lands that are neither agricultural nor forest may nevertheless warrant
identification and protection as part of the local comprehensive plan effort.  Identification of
these “other” open spaces will vary dependent upon the setting.  Urban communities will likely
consider smaller parcels of greater significance than rural cities or towns, although this is only
a generalization.  At issue is the identification of tracts of open, undeveloped or “under-
developed” land that has scenic, historic, or cultural value, regardless of parcel size.

It is important to identify the ownership of open spaces, regardless of whether the land is
categorized as agriculture, forest, or “open space.”  Publicly held land may be contrasted with
land held in private ownership (and thus subject to development).  Another category, and one
requiring more research by the local planning agency, are those lands subject to conservation
restrictions, easements, or other restrictions permanently or for a fixed period of time. By
identifying ownership and/or restriction status of agriculture, forest or open space lands, the
local government can more accurately shape the action element of the local comprehensive plan.
For example, a large tract of undeveloped forest in private ownership on the edge of an
urbanizing area is unlikely to remain undeveloped in perpetuity absent some action by the local
government or other entities.  The local government can then decide upon appropriate action to
acquire the land or obtain conservation easements.  
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As noted above in the discussion of Section 7-212(1)(c), which addressed the element’s
purposes, if it is desired that the element only focus on agriculture and forestry as economic
activities, then subparagraph (c) may be omitted.  The local government may instead elect to
address such open space issues through the parks and recreation component of a community
facilities element.

(d) an assessment of the relative priority of importance of lands inventoried in
subparagraphs (a) to [(b) or (c)] above.  In undertaking this assessment, the local
planning agency may develop its own prioritization system or use systems
developed by other governmental units, including any developed by state agencies
and the federal government;

‚ Assessing the relative importance of agricultural and forest resources is a difficult but important
task.  It is difficult because it requires a subjective ranking of one resource's value over another.
The relative ranking is important as it allows local governments to focus on priority protection
areas.  For example, a community that has a strong agricultural industry may wish to prioritize
for protection lands used for and in support of agriculture in lieu of lands more generally defined
as “forest” or “open space.”  Use of the LESA system described above should provide helpful
guidance.

(e) an analysis of employment, economic, and land-use trends over at least the previous
[10] years for which data are available in agriculture and forestry within the local
government, especially in relation to the surrounding region and to the state.  Such
an analysis may include, but shall not be limited to, changes in employment, value-
added, type of agriculture and forestry, technology in use, acreage in use, and size
of farms and forestry operations.  The analysis may also include an assessment of
tourism related to agricultural;

(f) an evaluation of the effectiveness of any implementation measures that have been
in effect since the adoption of the previous edition, if any, of this element of the
local comprehensive plan; and 

(g) a determination of any conflicts between agricultural, forest[, and scenic] resources
and any future land-use pattern or public improvement proposed in any other
element of the local comprehensive plan and identification of measures to mitigate
such conflicts.

‚ This determination should identify and analyze conflicts between a local government's
agricultural, forest, and scenic resources and growth and development programs contained in the
local  comprehensive plan.  For example, a community calling for expanded economic
development, a new town center, or improved/expanded housing stock should ensure that these
goals do not conflict with goals of preserving large tracts of open space or a viable agricultural
industry.  A conflicts analysis will help the community balance conflicting goals through the
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determination  of  possible mitigating measures (e.g., focus development outside of identified
agricultural or forest preservation areas) and/or re-evaluate the location chosen for development.

(6) Based on the studies undertaken pursuant to paragraph (5) above, the  agriculture, forest [,
and scenic] preservation element:

(a) shall contain a statement of the local government's goals, policies, and guidelines
with respect to the preservation and protection of agricultural and forest lands and
promotion of agricultural- and forest-based economies; [and]

[(b)  may contain a statement of the local government's goals, policies, and guidelines
with respect to undeveloped land that is:

1.  subject to conservation easements or other restrictions that ensure that it
will remain undeveloped; and/or 

2.   particularly characterized by scenic views or vistas, or that has, in its
undeveloped state, historical or cultural significance.]

(c) shall contain a plan map or map series that is at the same scale as the map or map
series employed for the land-use element pursuant to Section [7-204(6)(c)] that
delineates land described in subparagraphs (a) [and (b)], above, and that depicts
priorities for protecting such lands.  [To the extent possible, such lands shall be in
a contiguous pattern that reinforces the urban growth area, if such area has been
designated pursuant to Section [6-201.1].]

(7)  The agriculture, forest[, and scenic] preservation element shall contain actions to be
incorporated into the long-range program of implementation as required by Section [7-211]
above.  These actions may include, but should not be limited to,  proposals for:

(a)  the acquisition of identified agricultural, forest [and/or other privately owned,
undeveloped land] in fee simple or less than fee simple, including the purchase of
development rights, by the state or local government or by nonprofit conservation
organizations;

‚ Acquisition of a land parcel in fee simple refers to the acquisition of all the rights associated
with that parcel; purchase of the owner’s entire ownership and rights to the land.  Government’s
purchase of the fee provides the highest level of protection for the land, assuming that the
acquiring agency subsequently places appropriate restrictions against development on the land.
Purchase of land in “less than fee simple” refers to purchase of some of the rights incident to
land ownership.  For example, a government or nonprofit conservation organization could
purchase a farmer’s development rights on her land, thus restricting the land’s development
potential.  Similarly, a government or conservation organization could purchase a walkway or
bikepath easement through a private forest.  Purchase of less than fee rights in land, by virtue
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244See Caspersen v. Town of Lyme, 139 N.H. 637, 661 A. 2d 759 (1995) (finding that 50-acre minimum lot size
in mountain and forestry district was rationally related to town’s legitimate goals of encouraging forestry and timber
harvesting and was supported by expert testimony that small lots create access problems, that there there are not any
opportunities for harvesting on small lots, that there are more opportunities for harvesting on 50-acre lots, and that size
has an important effect on profitability of forestry enterprises).
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of the fact that all the rights are not being acquired, is generally far less expensive than purchase
of the entire fee interest in private property.  See Section 9-402, Purchase of Development
Rights, and Section 9-402.1, Conservation Easements.

(b)  the use of transfer of development rights;

‚ Transfer of development rights (TDR) is a technique that allows a landowner to detach
development rights from a property, such as farmland, and transfer those rights to a portion of
the community designated as capable of absorbing additional development.  The tool requires
local governments to establish  areas slated for preservation (e.g. agricultural or forest resources)
as well as areas that are able to receive the transferred rights (e.g., areas that have sufficient
infrastructure).  A model TDR statute appears in Section 9-401.

(c) the establishment of agriculture or forestry zoning districts;

‚ Adoption of an agriculture or forestry zoning district requires the identification and adoption of
defensible minimum parcel sizes for effective agricultural or forest operations.244  For example,
certain agricultural activities require large contiguous tracts.  Zoning could reflect this fact and
establish minimum lot sizes coincident with large tract requirements as well as prohibit most
non-agricultural activities from locating within the zoning district (e.g., prohibit land uses such
as residential housing that are likely to conflict with agricultural operations).

(d) [the use of current use assessment of agricultural and forest land pursuant for
property taxation purposes to [cite to applicable state statute]];

‚ Most states allow the assessment of agricultural and/or forest land values at their “current use”,
as opposed to the traditional assessment of “highest and best use.”  Current use valuation allows
owners of farming and forestry operations to receive substantial property tax benefits as their
lands are assessed and taxed as currently used, not at the speculative or market value of the
property.  In order to obtain tax relief, the farmer must have a minimum-sized parcel (say 10
acres) and show that the property is actively farmed. Some statutes contain a rollback penalty
that requires the payment of the difference between the current use and the highest and best use
(plus interest) if the property is converted to nonfarm use. The number of years included in the
rollback varies among the states. In addition, several states require that, in order to receive
current use valuation, the landowner must enter into a restrictive agreement.  In the agreement,
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245Tom Daniels and Deborah Bowers, Holding Our Ground:  Protecting America's Farms and Farmland
(Washington, D.C.:  Island Press, 1997), 93-95.

246American Farmland Trust (AFT), Saving America’s Farmland: What Works (Washington, D.C.: AFT, 1997),
197.

247Tom Daniels and Deborah Bowers, Holding Our Ground,  98-99.

248For a review of thinking about the intersection of physical and social planning as it existed in the 1960s, see,
e.g., Herbert J. Gans, “A Memorandum on Social Planning” and “Social and Physical Planning for the Elimination of
Urban Poverty,” in People and Plans: Essays on Urban Problems and Solutions (New York: Basic Books, 1968), 82-94
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the landowner agrees to restrict the use of the land for a specific period of time in exchange for
current use valuation or a freeze on the actual amount of property taxes imposed.245

(e) the establishment of agricultural districts pursuant to Section [14-401];

‚ Some 16 states have agricultural districting statutes.246  Such districts are created voluntarily and
are intended to create areas where commercial agriculture is encouraged.  For land in such
districts, the statutes may give property tax relief in the form of current use assessment or
deferred assessments, limitations on assessments to farmland for water, sewage, and drainage
(from which the property does not benefit by virtue of its use), exemption from a local nuisance
ordinances that would restrict normal farming practices, state level review of eminent domain
action within the district, and limitations on the ability of local government to assess farmland
in the district for costs of new water and sewer lines extending to nonagricultural uses.247  Such
statutes may be distinguished from current use assessment statutes because they require that
lands first be placed in a district before agricultural use assessment may apply.

(f) proposals to promote the agricultural and forest economy of the area through
cooperative marketing efforts or through grant or loan programs; and

(g) pursuant to Section [7-503] below, any implementation agreements entered into
between the local government and other local governments or other entities to
protect agricultural or forest lands or other undeveloped lands that have scenic views
or vistas or have historical or cultural significance. 

Commentary: Human Services Planning

In the 1960s, local plans increasingly began to reflect concerns for social issues by addressing
provision of human services, especially to disadvantaged groups in the community.248 This area
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and  231-248; Harvey S. Perloff, “Common Goals and the Linking of Physical and Social Planning,” in Urban Planning
and Social Policy, edited by Bernard J. Frieden and Robert Morris (New York: Basic Books, 1968),  346-359.  See also
Cleveland City Planning Commission, Policy Planning Report (Cleveland, Ohio: The Commission, 1974) (city plan that
examined issues of housing, income, job development, transportation, and community development from perspective
of the city’s disadvantaged citizens, articulating policies to give them wider choice); Norman Krumholz and John
Forester, Making Equity Planning Work: Leadership in the Public Sector (Philadelphia: Temple University Press, 1990)
(discussion of Cleveland plan).

249Thomas K. MacKesey, “Human Services” (Ch. 8), in Managing Small Cities and Counties: A Practical
Guide, edited by James Banovetz, Drew A. Dolan, and John W. Swaim  (Washington, D.C.:  International City/County
Management Association, 1994), esp. 149-160.
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continues to be addressed in a number of contemporary local comprehensive plans.  Human services
include a broad range of activities that state and local governments, nonprofit organizations, and the
private sector provide to help meet health, welfare, employment, or other basic needs of groups in
the community such as the poor, the elderly, youth (especially children), or the disabled.  Human
services programs may address alcohol and drug abuse, crisis management, day care, teenage
pregnancy, family violence, nutrition, job training, mental and physical health (including infant,
child, and adolescent health programs), consumer protection, and tenant rights, and include a variety
of counseling services.249

The human services elements or policies of these plans typically define the local government’s
role in the delivery of human services among a diverse group of providers.  These roles can be
summarized as follows:

(1) Provider – the local government directly provides the service itself.

(2)  Regulator – the local government oversees and regulates other agencies who directly provide
services.

(3)  Funder – the local government uses its own funds or funds from federal programs like
community development block grants and enters into contracts with service providers.  It may
excercise  performance control over contracts through contract monitoring and evaluation.

(4) Capacity builder – the local government provides advice, consultation, and technical assistance
to build up the planning, management, and coordination capacities of other agencies.  For example,
it might  use its tax or grant funds to assist a local citizens council in mental health planning or to
build a network of emergency services.
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250Richard S. Bolan, “Social Planning and Policy Development in Local Government,” in Managing Human
Services, edited by  Wayne Anderson, Bernard J. Frieden, and Michael J. Murphy (Washington, D.C.: International City
Management Association, 1977), 110, quoting New England Municipal Center, Opportunities for Municipal
Participation in Human Services (Durham, N.H.: New England Municipal Center, 1975).

251Palm Beach County, Florida, 1989 Comprehensive Plan, Health and Human Services, Ord. No. 90-32,
Revised 9/18/90, 1-HS to 21-HS.

252Palm Beach County, Florida, “Resolution of the Board of County Commissioners of Palm Beach County,
Florida, Establishing the Palm Beach County Citizens Advisory Committee on Health and Human Services,” Resolution
R-90-1978 (November 13, 1990).

253Palm Beach County, Florida, “Resolution of the Board of County Commissioners of Palm Beach County,
Florida, Amending Resolution No. R-90-1978 Dated November 13, 1990, Establishing the Palm Beach County Citizens
Advisory Committee on Health and Human Services,” Resolution No. 493-317 (March 16, 1993).
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(5) Facilitator/coordinator – the local government may focus on providing the mechanism by which
local service providers, client groups, and others may come together and negotiate goals, policies,
programs, and activities.250

The nature of the local government’s role  depends on the capacity of the governmental unit
itself, the interests of the community, and the authority of the local government for such activities.
 Some local governments may operate public health departments, but in other areas these services
may be provided by special districts.  Counties will tend to have broader authority for human
services activities than cities, but this may vary over states and regions.  

The health and human services element of the Palm Beach County, Florida, comprehensive plan
addresses the role of the county in providing a broad array of services including public health
program services (including health education, school, environmental, and mental health); services
for people living with AIDS; services for adults, families, children, and the elderly (including abuse
and neglect prevention and emergency food and shelter); and support of information and referral
services.251  Assistance in updating the element and coordinating of the element’s implementation
are the charges of a citizens advisory committee on health and human services created by the county
commission.252  The committee makes program and budget recommendations, identifies annual
service and funding priorities, and determines and recommends service outcomes and measurements
in the context of the comprehensive plan’s policies.253

The Howard County, Maryland, General Plan describes the priority citizen needs for the county
(e.g., family support, affordable child care, in-home services such as home care and nutrition for the
elderly, adult day care, and equal opportunity and consumer services) and describes the county’s
approach to support such services.  These include developing human services needs assessments,
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254Howard County, Maryland, 1990 General Plan. . . a six point plan for the future (Ellicott City, Md.: Howard
County Department of Planning and Zoning, 1990), 148-155.

255City of Seattle, Comprehensive Plan, Human Development Element, adopted November 1995,
www.ci.wa.us/planning/humandev.htm.

256City of Tacoma, Washington, Human Services Strategic Plan (April 6, 1998),
www.ci.tacoma.wa.us/PDS/Community/human%20services/human2.htm.

257Nantucket Planning and Development Committee, Comprehensive Plan, Nantucket Island, Massachusetts,
Goals and Objectives for Balanced Growth, Article No. 11 (Nantucket Island, Mass.: The Committee, November 1,
1990), 15.
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establishing multi-service centers throughout the county, and devising a funding distribution system
for grants and contracts.254

The City of Seattle’s Comprehensive Plan contains a “human development element” adopted
in November 1995.  It describes a series of broad goals and policies that address vulnerable
populations, education and employability, health, community safety, and service delivery.  Here the
the element places the city in a coordinative/facilitator role rather than a direct provider role.255    A
“human services strategic plan” for the City of Tacoma, Washington, establishes strategic priority
areas that include a reduction in and prevention of violence and abuse, provision of basic services
for food shelter, and clothes, and basic health care. Tacoma will provide funds for these, based on
an annual application process by provider agencies.  The plan is intended to help the city annually
maintain and monitor some 120 separate contracts for human services activities.256

The 1990 Nantucket Island, Massachusetts, Comprehensive Plan states that it is the plan’s goal
“[t]o facilitate, sustain and improve the health, education and well-being of all persons on Nantucket
by providing those public and private human services which improve the quality of life for all age
groups.”257  The plan proposes the development, for public distribution, of a comprehensive
directory of existing human service providers on Nantucket for health and medical services, support
services such as emergency shelter and substance abuse, and emergency services. The plan also
recommends establishing a formal program of assessment and evaluation of the Island’s human
services programs.

Section 7-213 below describes an optional human services element of a local comprehensive
plan.  The model statute is drafted broadly to accommodate the different roles that a local
government might define for itself in the human services area.  One feature of the model is language
that provides for the appointment by the local legislative body of an advisory task force to help
formulate the element; this is similar to the approach used in Palm Beach County, described above.
Appointing an advisory task force ensures that the human services element draws on the experience
and expertise of those in the human services field as well as those who are the direct beneficiaries
of the services. The model emphasizes the development of an inventory of human services providers
and programs in the community, an assessment of the existing needs being addressed by these
providers, and an identification of any gaps in service and future needs.  The model also stresses
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setting benchmarks by which human services programs may be evaluated for funding by the local
government as well as other entities.  It also emphasizes new human services programs or changes
in or the elimination of existing human services programs, as appropriate. 

7-213 Human Services Element

(1) A human services element may be included in the local comprehensive plan.  The legislative
body of the local government may appoint an advisory task force of persons with interest in
or expertise in human services to assist the local planning agency and local planning
commission, if one exists, in the preparation of this element.258

(2) The purposes of the human services element are to:

(a) integrate consideration of human services issues with other planning undertaken by
the local government;

(b) coordinate programs of human services providers, whether they are the local
government, other government agencies, or nonprofit or for-profit organizations and
determine roles, if any, in addition to coordination, that the local government may
assume in relation to provision of human services;

(c) identify deficiencies in existing human services programs;

(d) establish benchmarks by which human services programs may be evaluated for
funding by the local government as well as other entities; and

(e) propose new human services programs or changes in or the elimination of existing
human services programs, as appropriate.

(3) In preparing the human services element, the local planning agency shall undertake
supporting studies.  In undertaking these studies, the local planning agency may use studies
conducted by others.  The supporting studies may include, but shall not be limited to:

(a) descriptions of human service agencies within the jurisdiction of the local
government (including the local government itself, if applicable), their programs
(including those directed at the support of families and children), and the missions
of those programs;
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(b) an identification of the groups of people served by human service agencies within
the jurisdiction of the local government, their approximate numbers, and those
people in groups who have priority for receiving service from the provider, either
established by law or by the provider;

(c) projections of changes in the character, composition, or size of those groups
anticipated during the term of the human services element;

(d) analyses of expected changes in the services provided by human services agencies
within the jurisdiction of the local government due to existing, pending, or potential
changes in federal or state laws or regulations or other factors outside of the control
of human service agencies;

(e) analyses of the resources of the human service agencies within the jurisdiction of the
local government to meet current and future needs, including needs that may
currently be unmet or may potentially arise in the future, and an estimate of
additional resources that may be necessary to meet those needs;

(f) qualitative assessments and evaluations of existing programs operated by human
service agencies within the jurisdiction of the local government; and

(g) relevant studies completed for other elements of the local comprehensive plan,
including those that address population and population characteristics (including
income), unemployment, and workforce and skill requirements.

(4) The human services element shall consist of a statement of goal, policies, and guidelines for
meeting human services needs within the jurisdiction of the local government.  The element
shall include summaries of supporting studies identified in paragraph (3) above.  The
element may include:

(a) a statement of what the local government regards as important human services needs
for the community;

(b) a statement of the role that the local government will assume with respect to other
human services agencies within its jurisdiction; and

(c) an identification of the priorities of the local government in meeting human services
needs with its own resources.

(5) The human services element shall contain actions to be incorporated into the long-range
program of implementation required by Section [7-211] above.  These actions may include,
but shall not be limited to, those that the local government, other governmental agencies,
nonprofit organizations, and the private sector may take to achieve the goals and policies of
the element, including:
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259Hamid Shirvani, The Urban Design Process (New York: Van Nostrand Reinhold, 1985), 6.

260This model statute, however, is not intended to be used as a vehicle for historic preservation planning.
Another Section of the Guidebook, 7-215, provides model plan element language for that purpose.
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(a) benchmarks for evaluating the degree to which human service programs are meeting
the needs of individuals within the jurisdiction of the local government so that the
local government as well as other entities can determine whether or not to fund
them;

(b) human service programs or program changes to better meet existing and projected
needs;

(c) proposed facilities for human services agencies, such as clinics and offices, and/or
changes in existing facilities;

(d) proposals for new ordinances or administrative rules or policies or changes in
existing ordinances or administrative rules or policies that may be enacted or
adopted by the local legislative body or its administrators to promote the goals and
policies of the human services element; and

(e) implementation agreements entered into pursuant to Section [7-503] below.

Commentary: Community Design Planning

The purpose of community design planning is to provide a framework for identifying positive
physical attributes in a community and establishing principles on which to guide private and public
development.  In The Urban Design Process, Hamid Shirvani defines urban design as “that part of
the planning process that deals with the physical quality of the environment.”259 The activities that
constituted urban and town planning at its historical roots – the configuration of streets, the
placement of public institutions and edifices, the physical arrangement of neighborhoods,
manufacturing plants, and retail trade centers, the massing of buildings, the enhancement or
preservation of views – are what the planning profession now considers urban design.  Today
planners regard design as a distinct subfield of the planning profession, one that combines public
policy and social concerns with the physical layout and appearance of a community.  For this model
plan element, the Legislative Guidebook uses the more inclusive term “community” rather than
“urban,” in the context of design, reflecting that design planning processes are undertaken in both
large cities and in suburban and rural jurisdictions.

The community design element presented in Section 7-214 is intended to help communities
foster a high-quality physical design as a means of enhancing quality of life for residents.260  This
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261In some states, it is impermissible to regulate land use for aesthetic purposes alone.  However, aesthetic
considerations may be a secondary purpose of regulation.  See, e.g., Village of Hudson v Albrecht, Inc., 9 Ohio St. 3d
69, 458 N.E.2d 852 (1984), appeal dismissed, 467 U.S. 1237 (1984) (recognizing the “legitimate governmental interest
of maintaining the aesthetics of the community” but tying the promotion of aesthetics to the protection of real estate
“from impairment and destruction of value”).

262See Jonathan Barnett, An Introduction to Urban Design (New York: Harper & Row, 1982); Gordon Cullen,
The Concise Townscape (New York: Van Nostrand Reinhold, 1961); Sherwin Greene, “Cityshape: Communicating and
Evaluating Community Design,” Journal of the American Planning Association 59, no. 2 (Spring 1992): 177-189;
Richard Hedman with Andrew Jaszewski, Fundamentals of Urban Design (Chicago: APA Planners Press, 1984); Kevin
Lynch, The Image of the City (Cambridge, Mass.: MIT Press, 1960);  Kevin Lynch, A Theory of Good City Form
(Cambridge, Mass.: MIT Press, 1981); Anton Nelessen, Visions for a New American Dream (Chicago: APA Planners
Presss, 1994); Hamid Shirvani, The Urban Design Process (New York: Van Nostrand Reinhold, 1985); Paul D.
Spreiregen, Urban Design: The Architecture of Towns and Cities (New York: McGraw Hill, 1965).   Two classic urban
design plans are: San Francisco Department of City Planning, The Urban Design Plan (San Francisco, Ca.: The
Department, May 1971); and Regional Plan Association, Urban Design Manhattan (New York: Viking Press, 1969).
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is accomplished by using the planning process to assess the positive and negative aspects of the
community's overall appearance, by providing a framework for design planning in specific districts
within a community, and by developing sound design goals and policies that are inclusive of the
points-of-view of a cross-section of residents and other interested persons.

One of the more challenging aspects of community design planning is the process a local
government and its residents go through to define aesthetic and design quality in their own terms.
Without a well-accepted and fair sense of what is considered “good” or “bad” design and a clear
presentation of those ideals such as in a plan, the administration of design guidelines or standards
can be legally261 and politically problematic.  The lack of planning prior to the application and
enforcement of standards is what has led many private developers, business people, and citizens to
label design standards and design review commissions as elitist and not reflective of a majority
view.  This element is therefore intended to provide a means of carefully appraising the community’s
visual environment  and then laying the groundwork for community design processes and principles
first before embarking on new programs of design review that would apply to both public and
private development. There are a variety of contemporary theories and techniques for establishing
community design processes (see footnote).262

7-214 Community Design Element  

(1) A community design element may be included in the local comprehensive plan.  No local
government may adopt or amend a design review ordinance pursuant to Section [9-301]
unless it has first prepared and adopted a community design element as described in this
Section.
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(2) The purposes of the community design element are to:

(a) assess the positive and negative factors that constitute the visual environment of the
community as well as the appearance and character of community gateways,
business districts, neighborhoods, and other areas; and

(b) establish a basis for the local government to make decisions about community
appearance and character by defining its goals and policies and by describing design
principles or guidelines that will contribute to a desired overall image or series of
images of the community

(3) In preparing the community design element, the local planning agency shall undertake
supporting studies.  In undertaking these studies, the local planning agency may use studies
conducted by others.  The supporting studies may include, but shall not be limited to:

(a) assessments and surveys, in map, graphic, and text form, of the local government’s
visual character (including views, topography, street patterns, building form and
massing, settlement patterns, and major landscape features), and predominant
architectural character,

(b) reviews of previous plans that addressed community design in order to assess their
effectiveness;

(c) evaluations of goals, policies, and guidelines contained in other elements of the local
comprehensive plan to determine their positive and negative impacts on community
design; and

(d) surveys of citizens to determine preferences for visual character.

(4) The community design element shall contain goals, policies, and guidelines (in map, graphic,
and textual form) which may include, but not be limited to: 

(a) promoting the development of areas of special identity and character; 

‚ Areas of special identity or character may include the central business district, neighborhood
commercial districts, entertainment districts, residential areas with a unique character,
community gateways, scenic highway corridors, and areas in and around major institutions such
as campuses, hospitals, and museums and related cultural centers. 

(b) preserving and enhancing scenic views, sites, and corridors;

(c) describing a series of design principles for the local government;
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(d) encouraging innovative site and architectural design in private development projects
that add to the local government’s character;

(e) conserving and supporting the design characteristics and qualities of individual
neighborhoods that make them attractive and unique;

(f) emphasizing important places, sites, and gateways by installing public art, removing
excess and inappropriate signage, and placing utility lines underground;

(g) establishing linkages between community design goals and policies and the design
and provision of community facilities and transportation facilities; 

(h) establishing streetscape design criteria, including building design, scale, orientation,
setbacks, landscaping, and signage that is appropriate to the street width and design
traffic speeds; and

‚ Subparagraphs (4)(f) and (g) presume that a mechanism exists for community design policies
to be taken into account in the design or redesign of transportation and community facilities
(e.g., utilities, streets, roadways, transit, bicycle, and pedestrian facilities).  Measures to ensure
that this happens typically cannot be legislated or prescribed.  Such a process may involve an
interdepartmental task force or work group with representatives from the community design
staff, public works staff, and planning staff.  Or it could be the result of an open, iterative
decision making process through which local government departments regularly collaborate on
cross-cutting issues.  A waterfront development plan that includes public access, design of new
public facilities, appropriate commercial uses, landscape architecture, view protection, and water
quality protection is an example of such a cross-cutting issue. 

 
(i) ensuring that the character of infill development in residential or commercial areas

is compatible with the desirable attributes of surrounding residential and commercial
areas.

(5) The community design element shall contain actions to be incorporated into the long-range
program of implementation as required by Section [7-211] above.  These actions may
include, but shall not be limited to, proposals for:

(a) the adoption of a design review ordinance pursuant to Section [9-301], a community
design and open space incentives ordinance pursuant to Section, 9-501], a sign
ordinance, landscape design standards, and other land development regulations; 

(b) procedures and standards for the review and approval of statuary and other works
of public art;

(c) incentives for the inclusion of public art in private development projects; and
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263See generally, Constance E. Beaumont, Smart States, Better Communities: How State Governments Can Help
Citizens Preserve Their Communities (Washington, D.C.: National Trust for Historic Preservation, 1996) for a discussion
of the relationship of state growth management and planning initiatives to historic preservation planning and techniques.
It includes case studies of state and local approaches to incorporating preservation ideals into state and local planning.

264See generally Christopher Duerksen, ed., A Handbook on Historic Preservation Law (Washington, D.C.:
Conservation Foundation, 1983); and Constance E. Beaumont, Smart States, Better Communities, esp. ch. 1.

265To date, historic preservation is a mandatory element in local comprehensive plans in Delaware (Del. Code
Tit. 9 §2656(g)(9) (1995)); Georgia (Ga. Code Ann. §50-8-7.1(b)(1) (1989)); and Rhode Island (R.I. Gen. Laws §45-
22.1-6(E) (1996).  Historic preservation is an optional element in the following states: see Florida (Fla. Stat.
§163.3177(7)(i) (1991)) where preservation issues are further required to be addressed in the future land use, housing,
and coastal zone management elements  (Fla. Stat. §163.3177(6)(a) (1991) – future land use); Fla. Stat. §163.3177(6)(g)
(1991) – coastal zone management); Fla. Stat.§163.3177(6)(f) (1991) – housing); Maine (30 Me. Rev. Stat. Ann. §4326-
1-I (1989)) where historic and scenic resources must be considered in the plan, although it is not required as a separate
element; New Jersey (N.J.Stat. Ann. §. 40:550-28(b)(10)(1996)); and Oregon (Ore. Rev. Stat. §197.175(2)(a) (1995)),
where local governments are required to "prepare, adopt, amend, and revise comprehensive plans in compliance with
goals approved by the [state land conservation and development] commission." Oregon Statewide Planning Goal 5 is
Open Spaces, Scenic and Historic Areas, and Natural Resources. Local governments are required to provide programs
that will “protect scenic and historic areas and natural resources for future generations” and conduct inventories on the
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(d) local capital improvements that will enhance community character such as street
lighting, street furniture, special paving, landscaping, gateway structures, and
fountains. 

Commentary:  Historic Preservation Planning

Planning and zoning for historic preservation by local governments have evolved rapidly since
the 1970s.  Following the birth of the environmental movement and the increased awareness and
controls on community appearance, historic preservation is no longer confined to a handful of quaint
historic towns.  State enabling legislation for historic preservation is now in place in some form in
many states.263  States have adopted their preservation laws incrementally over the last several
decades, continually adding to the list of techniques and incentives.  Many states have laws
authorizing the establishment of local historic districts and commissions and the designation of
landmarks, as well as provisions for variances, regulation of new construction, limitations on the
demolition of historic structures, and allowances for tax relief to induce property owners to adhere
to the restrictions.264

At the same time that preservation efforts were gathering steam, a handful of states were also
reforming their state and local planning enabling laws.  Most of those states took advantage of that
opportunity and made preservation of historic and cultural resources a state goal, and even more
commonly, a mandated, recommended, or optional element in a local comprehensive plan.265 
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quality and quantity of: outstanding scenic views and sites, historic areas, sites, and objects, and cultural areas (see
Oregon's Statewide Planning Goals & Guidelines, 1995 ed. Ore. Dept. of Land Conservation and Development, at. 8);
Vermont, where local planning is voluntary, but local governments that choose to adopt a comprehensive plan must
include in it a "statement of policies on the preservation of rare and irreplaceable natural areas, scenic and historic
features and resources.”(Vt. Stat. Ann., Tit. 24, §4382(5) (1992)); and Washington, where state planning goal 13 is to
“identify and encourage lands, sites, or structures that have historic or archaeological significance.” However, historic
preservation is not a mandatory or even optional plan element for local governments in the Washington growth
management program (Rev. Code Wash. 36.70A.010).

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-173

The process of preparing the historic preservation element of a local comprehensive plan gives
the local government the opportunity to take an all-encompassing look at the range of preservation
mechanisms that the state enables it to use.  Further, it allows the local government to review other
land-use management tools that have a direct impact on preservation, such as land development
regulations, housing, transportation, growth management, and environmental protection. 

Planning enabling legislation generally does not provide much detail on either the content or
structure of historic preservation elements.  Rather, it instructs the state's historic preservation office
or other rule-making agency to promulgate rules and guidelines for local governments. The model
legislation that follows takes a more detailed approach and offers specific recommendations on what
should be included in a historic preservation element.  The legislation recommends that the plan
element include: a statement of the local government's historic preservation goals, policies, and
guidelines;  a map showing the general location of historically significant features; the boundaries
of areas that may be suitable for designation as historic districts; and, actions to be incorporated into
the long-range program of implementation as required by Section 7-211 above.

7-215 Historic Preservation Element

(1) A historic preservation element may be included in the local comprehensive plan.  No local
government may adopt or amend a historic preservation ordinance pursuant to Section [9-
301] unless it has first prepared and adopted a historic preservation element as described in
this Section.

(2) The purposes of the historic preservation element are to:

(a) identify, designate, protect, and preserve the local government's significant historic,
archaeological, and cultural sites, landmarks, buildings, districts, and landscapes;

(b) guide new development, as well as the rehabilitation or adaptative reuse of historic
and cultural resources;

(c) contribute to the economic development and vitality of the local government;
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(d) inform and educate the public about the local government’s historic, archaeological,
and cultural resources; and

[(e) integrate any relevant goals, policies, and guidelines in the state comprehensive
plan, [and] any state historic preservation plan, [and the regional comprehensive
plan] with local planning.]

(3) In preparing the historic preservation element, the local planning agency shall undertake
supporting studies. In undertaking these studies, the local planning agency may use studies
conducted by others, such as the [state historic preservation office], preservation
organizations, and citizen and business groups, concerning the local government’s historic,
archaeological, and cultural resources. The supporting studies may include, but shall not be
limited to:

(a) a survey of historically significant sites, landmarks, buildings, districts, and
landscapes;

 (b) an assessment of past and current protection and preservation efforts within the local
government; and

(c) a discussion of the prehistory of the local government and the surrounding areas,
such as geologic events, native populations, and early settlers.

(4) The historic preservation element shall consist of the following: 

(a) a statement, with supporting analysis, of the local government’s historic preservation
goals, policies, and guidelines;  

(b) a map that shows the general location of historically significant sites, landmarks,
buildings, districts, and landscapes; and

(c) the boundaries of areas that may be suitable for designation as historic districts. 

(5) The historic preservation element shall contain actions to be incorporated into the long-range
program of implementation as required by Section [7-211] above.  These actions may
include, but shall not be limited to, proposals for:  

(a) the adoption of a historic preservation ordinance pursuant to Section [9-301], a
transfer of development rights program pursuant to Section [9-401, and other
techniques, as part of the local government’s land development regulations; 

(b) loans, grants, tax relief, and other financial incentives or in-kind assistance;
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266See e.g., Marilyn Meder-Montgomery, Preservation Easements: A Legal Mechanism for Protecting Cultural
Resources (Denver, Colo.: Colorado Historical Society, 1984).

267City of Providence, A Plan for Preservation (Providence, R.I.: City of Providence Department of Planning
and Development, September 1993).

268Note that the model statutes in the following three Sections require an adopted local comprehensive plan
before preparation of subplans.  In the view of the Legislative Guidebook, it is difficult to undertake small area planning
without some type of overall framework.  However, it should also be recognized that, in some communities, small area
planning may occur in tandem with or independent of comprehensive planning efforts for the entire jurisdiction of local
governments.  Plans are sometimes completed for small areas first because they respond to an immediate set of needs
or political opportunities.  Users of these models should consider the context in which these statutes are to be used; if
the state does not have mandatory planning, then the restrictive language on requiring an adopted local comprehensive
plan before adopting a subplan may need to be relaxed.

269Cal. Gov’t Code §65450 et seq. (1998)
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(c) historic preservation easements;266 

(d) capital improvements; and

(e) educational programs. 

— The Providence, Rhode Island, preservation plan includes an “Action Strategy for Preservation,”
which details goals, actions, first steps, time frames, and participants for implementing the plan.
While not providing specific dates, the time frames are broken down into “immediate and
ongoing,” “short term,” “mid term,” and “long term.”  The participants that are identified to take
the actions specified include government staff and elected representatives and agencies, private
nonprofit organizations, private institutions, and neighborhood or community organizations.267

7-216 [Other]

Subplans

The following Sections present three different types of subplans that are meant to detail
proposals contained in the local comprehensive plan.  They address planning for neighborhoods, for
lands near transit stops or facilities, and for redevelopment areas (including central and other
business districts, and brownfields – environmentally contaminated sites that can be remediated and
reused).  In all cases, these subplans are to be treated as amendments to the local comprehensive plan
(but see footnote).268  For an example of a generic subplan, see the “specific plan” provisions in the
California planning statutes.269
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270Neighborhood plans tend to emphasize on problems or issues that can be addressed in one to two years.  This
reflects, in many respects, the nature of neighborhood planning process itself, which often focuses on high-visibility
problems that can be resolved quickly like clean-up of trash and installation of street lights.

271See, e.g., Frederick J. Adams, “Michigan Neighborhood Improvement Act,” The Planner's Journal 3 (1937):
133-35 (an early version of neighborhood planning legislation, but never enacted); Bernie Jones, Neighborhood
Planning:  A Guide for Citizens and Planners (Chicago, Il: American Planning Association, 1979); Wendelyn A. Martz,
Neighborhood-Based Planning; Five Case Studies, Planning Advisory Service Report No. 455. (Chicago: American
Planning Association, 1995); David S. Sawicki and Patricia Flynn, “Neighborhood Indicators: A Review of the Literature
and an Assessment of Conceptual and Methodological Issues,” Journal of the American Planning Association 62, no.
2 (1996): 165-84; Christopher Silver, “Neighborhood Planning in Historical Perspective,” Journal of the American
Planning Association 51, no. 2 (1985): 161-74; Joel T. Werth and David Bryant, A Guide to Neighborhood Planning,
Planning Advisory Service Report No. 342  (Chicago: American Planning Association, July 1979); N.Y.C. Charter §197a
(describing plans for the development, growth, and improvement of the city and its boroughs and community districts);
and  N.J.Stat.Ann. §55:19-21 et seq., esp. §55:19-64 (1996) (Neighborhood empowerment plans).

272See Michael W. Marshall, “Working with Low-Income Neighborhoods to Prepare a Neighborhood Plan,”
Charles E. Connerly, “Identifying and Targeting Neighborhoods for Revitalization,” Frank J. Costa,  Brian J. Sommers,
amd Gail Gordon Sommers  “University Park Neighborhood Association: A University-Community Partnership”; Ralph
Stone, “Neighborhood Planning in St. Petersburg, Florida,” in Modernizing State Planning Statutes: The Growing
SmartSM Working Papers, Vol. 2, Planning Advisory Service Report No. 480/481 (Chicago: American Planning
Association, September 1998).
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Commentary:  Neighborhood Plans

Section 7-301 describes the purposes and the contents of a neighborhood plan.   A neighborhood
plan may be distinguished from a local comprehensive plan in that it focuses on a specific
geographic area of the local government which includes substantial residential development (as
opposed to a plan that, say, looked at an industrial area).  It is intended to be a document that will
detail goals, policies, and guidelines contained in a broader local comprehensive plan and that
proposes a shorter-range program of implementation that would include actions that may be taken
by the local government as well as by other governmental agencies, and nonprofit and for-profit
groups.270  It is based on a review of the literature of neighborhood planning,271 a survey of
contemporary neighborhood plans in the United States conducted by the APA's Research
Department (see: A Note on Neighborhood Plans at the end of this Chapter), and several working
papers commissioned by APA for the Growing SmartSM project.272  The description of the plan
characterizes the plan's contents in permissive, rather than mandatory, language to ensure flexibility.
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273It is conceivable that a local government could develop neighborhood plans without a local comprehensive
plan, but it would eventually would have to address systemic communitywide issues.  For example, issues such as
economic development, location of key community facilities like landfills and libraries and placement of transportation
facilities like rail lines cannot be adequately dealt with on a segmented  neighborhood-by-neighborhood basis.  The
Legislative Guidebook’s approach is to ensure that the broader policy framework of a comprehensive plan be in place
first before undertaking a neighborhood plan in order to help resolve conflicts between and among neighborhoods and
between neighborhoods and citywide goals.
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In the following model, the local government must first adopt a local comprehensive plan before
adopting a neighborhood plan.273 The model permits private persons and organizations residing or
conducting business in the neighborhood, as well as the local planning agency itself, to prepare the
plan.   Where such persons or organizations prepare the neighborhood plan, they must follow rules
and/or guidelines adopted by the local planning agency. The model also provides a role for the
review of the neighborhood plan by the planning commission, before action by the legislative body.
Where it exists, a neighborhood planning council (see Section 7-109) would, of course, have a role
to play in the plan's formulation, either through a review or through the actual preparation of the
document.  It is not necessary, it should be emphasized, for every part of the local government's
geographic area to be covered by a specific neighborhood plan and the model statute below does not
contemplate that degree of territorial comprehensiveness.  Rather, the local government may
undertake such plans over a period of years, depending on neighborhood interests and its own
internal resources for preparing them and carrying them out.

7-301 Neighborhood Plan

(1) A neighborhood plan may be prepared or revised by the local planning agency, or any
private person or organization residing or conducting business within the neighborhood.
Neighborhood planning councils established pursuant to Section [7-109] above may prepare
or assist in the preparation or revision of the plan.  Before any private persons or
organizations, including neighborhood planning councils, may prepare or revise
neighborhood plans pursuant to this Section, the  local planning agency shall first adopt rules
and/or guidelines for the form and content of such plans.

(2) A neighborhood plan shall be revised on a [periodic or [5]-year] basis.

(3) The legislative body of the local government may adopt a neighborhood plan or revision
thereof as an amendment to the local comprehensive plan.  No neighborhood plan or revision
thereof shall be adopted by the local legislative body until it has first adopted a local
comprehensive plan and has referred the proposed neighborhood plan or revision thereof to
the local planning commission, if one exists, for a recommendation in writing.  Where a
neighborhood planning council exists for all or a portion of the area included in the
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neighborhood plan and where the council has not had the responsibility of preparing the plan
or revision, the legislative body shall also refer the  proposed neighborhood plan or proposed
revision thereof to the council for a recommendation in writing.  If the local planning
commission or the neighborhood planning council has not made a recommendation in
writing on the proposed neighborhood plan or proposed revision thereof within [30] days,
the legislative body may then take action on the revision.

(4) Neighborhood plans shall provide additional goals, policies, guidelines, supporting analyses,
and programs of implementation that detail, and that are consistent with, the adopted local
comprehensive plan.  More specifically, the purposes of a neighborhood plan are to:

(a) provide a vehicle by which the goals, policies, and guidelines in the local
comprehensive plan are interpreted by the local legislative body and applied to the
designated neighborhoods of a local government;

(b) provide a means by which the local government may engage citizens in local
government planning and decision making that affect the development of their
neighborhood;

(c) state neighborhood issues, problems, opportunities, and priorities that arise out of
the process of preparing the plan; 

(d) foster or sustain a sense of community within designated neighborhoods; and

(e) provide a basis for the commitment of local government financial resources as well
as private financial resources to carry out proposals and programs, especially capital
projects.

‚ If there is a conflict between the local comprehensive plan and the proposed neighborhood plan,
the local government will either: (1) need to modify the neighborhood plan before adopting it;
or (2) amend the comprehensive plan to eliminate the conflict and then adopt the neighborhood
plan.

(5) In preparing a neighborhood plan, the local planning agency or such other private person or
organization shall undertake supporting studies, with maps of existing conditions or other
graphics, that are relevant to topical areas included in the neighborhood plan.  In undertaking
these studies, the local planning agency or such other private private person or organization
may use studies that have been previously prepared to support the local comprehensive plan
or that have been conducted by others.  The supporting studies may concern physical, social,
economic, and environmental conditions in the designated neighborhood and may include,
but shall not be limited to:

(a) population and population distribution, which may include analyses by age,
household size, education level, income, or other appropriate characteristics, and
which shall include [10]-year projections;
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(b) an analysis of employment and labor force characteristics of residents in comparison
with such characteristics at the [county or metropolitan] level and opportunities for
employment and job training for neighborhood residents;

(c) an evaluation of and summary statistics on housing conditions for all economic
segments, including special needs populations.  The evaluation shall include the
existing distribution of housing by type, size, value or gross rent, condition, the
existing distribution of households by gross annual income and size, and the number
of middle-, moderate-, and low-income households that pay more than [28] percent
of their gross annual household income for owner-occupied housing and [30]
percent of their gross annual household income for rental housing and surveys and
assessments of the physical condition of residential properties, buildings, and
structures;

(d) an evaluation of the physical conditions of non-residential properties, buildings, and
structures; 

(e) an analysis of trends in changes in real property values and in property ownership
by neighborhood residents and non-residents owning property in the designated
neighborhood over the previous [5] years;

(f) an evaluation of conditions of land and public infrastructure, including streets and
alleys, water and sewer lines, buildings, parks, sidewalks, and other public facilities
owned or operated by the local government, other governmental agencies, and
public utilities;

(g) an analysis of the neighborhood’s market for retail goods and personal services,
including an identification of strengths and weaknesses of existing retail and
personal service establishments serving the neighborhood and the potential market
to support expansions to existing establishments as well as new establishments;

(h) an inventory of existing land uses that applies the land-use classification system
from the local comprehensive plan; a description and analysis of existing land uses,
including an historical overview of land-use change in the neighborhood; and a
discussion of current land-use issues, including an assessment of proposals for future
land uses in the local comprehensive plan.  This inventory may also include a
description of existing zoning districts within the neighborhood, alternate build-out
projections for the neighborhood based on different assumptions, and a description
of land-use ratios for the neighborhood in comparison with those for areas covered
by the local government as a whole;

(i) an inventory and evaluation of architecturally significant and historically significant
buildings and structures;
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(j) an inventory of properties known publicly to contain environmentally contaminated
land and/or structures;

(k) an inventory of neighborhood-level services and facilities, such as refuse disposal
and recycling, snow removal, street cleaning, emergency services, libraries,
community centers, and recreation centers;

(l) an analysis of trends in personal and property crimes reported to the local police
department in the past [5] years; 

(m) an inventory of public educational facilities serving the designated neighborhood;

(n) an assessment of neighborhood-level social services, such as child day care, adult
day care and other forms of home health care, group homes for the disabled, food
and sheltering services, crisis intervention and counseling services, including those
directed at the support of families and children;

(o) an assessment of transportation services available at the neighborhood level,
including the presence or location of public transit stops and the frequency and
quality of mass transit service to destinations that are important to residents;  

(p) an inventory and analysis of existing and proposed circulation systems for vehicles,
pedestrians, and bicycles. This may also include an assessment of traffic accidents,
levels of service at intersections, traffic signalization, and availability of parking;

(q) a survey of residents and businesses concerning various aspects of the quality of life
in the neighborhood, which may be used to supplement any of the studies identified
in this paragraph;  and

(r) an identification and evaluation of the presence of natural hazard conditions that
may threaten lives or property in the neighborhood, where such conditions have
been first documented in a natural hazards element of the local comprehensive plan.

(4) A neighborhood plan may provide for, address, and include, but need not be limited to the
following:

(a) a statement, with supporting analysis, of neighborhood goals, policies, and
guidelines for the following topics:

1. land use, including residential, commercial, and industrial development;

2. transportation, including mass transit, vehicular circulation, pedestrian
movement, and bicycling;

3. economic development and employment;
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4. housing, including housing that is affordable to middle-, moderate-, and
low-income households, special needs housing, or housing may be in need
of rehabilitation or improved maintenance;

5. public infrastructure, including public utilities;

6. safety and crime prevention;

7. parks, recreation, scenic, and cultural resources;

8. architectural and historic preservation;

9. enforcement or development of statutes, ordinances, or administrative rules
or policies relating to nuisance conditions or environmental hazards in the
neighborhood;

10. large-scale developments that will have neighborhood-wide impacts or
present issues of neighborhood-wide significance;

11. human or social services that meet the needs of underserved populations;
and

12. primary and secondary education.

(b) a neighborhood plan map that shows:

1. neighborhood boundaries;

2. future land use in terms of net density for residential land uses and intensity
for non-residential land uses;

3. existing and proposed community facilities;

4. existing and proposed transportation facilities; and

5. any other matters of neighborhood significance that can be graphically
represented.

(c) amendments, as appropriate, to the long-range program of implementation in the
local comprehensive plan as required by Section [7-211] that describe shorter-term
actions that the local government and its boards, commissions, departments, and
divisions, state agencies, public utilities, special districts, school districts, non-profit
organizations, the private sector and other organizations may take over the next [5]
years to achieve  the goals and polices of the neighborhood plan, including:
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1. [5]-year schedules of:

a. programs or program changes of services that may be undertaken
by the local government, non-profit organizations, and the private
sector.  The schedule shall include a description of the program or
program change, the agency or organization responsible for the
program, an estimate of annual program costs, and the sources of
public or private revenue for covering such costs;

b. proposed local capital improvements for the neighborhood that may
be integrated with the local capital budget and local capital
improvement program of the local government.  The schedule shall
include a description of the proposed local capital improvement, an
identification of the department or division of the local government
that will be responsible for the project, the year the capital
improvement is proposed for construction or installation, an
estimate of costs, and the sources of public or private revenue for
covering such costs; and

c. capital projects for the neighborhood that are proposed by the non-
profit and private sectors and by public agencies other than the
local government.  The schedule shall include a description of the
proposed capital project, an identification of the organization,
business entity, or public agency that will be responsible for the
project, the year the project is proposed for construction or
installation, an estimate of costs, and the sources of public or
private revenue for covering such costs;

2. proposals for new programs of public services and/or for changes to
existing programs of public services that may be carried out in order to
promote the goals and policies of the neighborhood plan.  Such proposals
shall describe the new program or program change, identify the agency or
organization that will be or is responsible for the project, and provide an
estimated annual cost of the program or program change for a period of [5]
years;

3. proposals to the local government for new ordinances or administrative
rules or policies or changes in existing ordinances or administrative rules
or policies that may be enacted or adopted by the local legislative body or
its administrators to promote the goals and policies of the neighborhood
plan; and

4. any other measures that may promote the goals and policies of the
neighborhood plan.
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274See generally Peter Katz et al., The New Urbanism: Toward an Architecture of Community (New York:
McGraw Hill, 1994); Andres Duany and Elizabeth Plater-Zyberk, Towns and Town-Making Principles (New York:
Rizzoli, 1992).  Compare with Raymond Unwin, Town Planning in Practice (Princeton, N.J.: Princeton Architectural
Press, 1994, reprint of 1909 edition).

275Michael Bernick and Robert Cervero, Transit Villages in the 21st Century (New York: McGraw Hill, 1997);
Michael Bernick and Jason Munkres, “Designing Transit-Based Communities,” Working Paper 581 (Berkeley, Ca.:.
Institute of Urban and Regional Development, National Transit Access Center, University of California at Berkley,
August 1992). See generally Fred Kent and Steve Davies, The Role of Transit in Creating Livable Metropolitan
Communities (Washington, D.C.  Transportation Research Board, Transit Cooperative Research Program, Project H-
04D,  FY 1993, April 1996); New Jersey Transit, Planning  for Transit-Friendly Land Use: A Handbook for New Jersey
Communities (Trenton, N.J.: New Jersey Transit, June 1994); Tri-County Metropolitan Planning District (TRI-MET),
Planning and Design for Transit Handbook: Guidelines for Implementing Transit Supportive Development (Portland,
Ore.: TRI-MET, January 1996); Marya Morris, Creating Transit-Supportive Land-Use Regulations, Planning Advisory
Service Report No. 468 (Chicago: American Planning Association, December 1996); City of San Diego, Land Guidance
System, Transit-Oriented Development Design Guidelines, approved by the City Council, August 4, 1992, prepared by
Calthorpe Associates for the City of San Diego (San Diego: Planning Department, October 1992); Peter Calthorpe, The
Next American Metropolis (New York: Princeton Architectural Press, 1993).
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Commentary: Transit-Oriented Development

Transit-oriented development (TOD) planning emerged in the 1980s and 1990s as a mechanism
for reducing dependence on the automobile caused by dispersed, low-density development,
improving the economic viability and general efficiency of public transit systems and regional
transportation networks, and improving or enhancing the key factors that affect quality of life for
citizens.  TOD planning principles include compact development, pedestrian-friendly streets, mixed
land uses, and a variety of housing types and densities. TOD shares many of the same principles as
the New Urbanism movement in city planning,274 though a TOD’s distinguishing feature is a transit
station and immediate surroundings that function as a focal point of a community.275  

TOD plans can be prepared for new development sites on the urban fringe for which transit
service is planned or anticipated. In existing cities and suburbs, TOD plans can be prepared that
would retrofit development patterns and land-use regulations at existing transit nodes, using
rezoning, infill development strategies, public-private development initiatives, and new streetscape
plans to achieve TOD principles.   

The roots of modern TOD planning lie in the network of railroad and streetcar neighborhoods
and suburbs that arose in the late 19th century in almost every major American city.  Dependency
by people on public transit for work, school, and recreational trips dictated settlement patterns that
mixed land uses, were compact, and generally treated pedestrians and motorized travel equally.  The
reemergence and refinement of this approach to planning-making and development are a response
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276Cal. Gov’t Code §65460 et seq. (1998) (Transit Village Development Planning Act of 1994).

277See e.g., Tri-Met Metropolitan Transportation District, Planning and Design for Transit Handbook:
Guidelines For Implementing Transit Supportive Development (Portland, Or.: Tri-Met, 1996); City of San Diego, Land
Guidance System, Transit-Oriented Development Design Guidelines (San Diego: City of San Diego, October 1992);
Maryland-National Capital Park and Planning Commission, The Approved and Adopted Transit District Development
Plan for the Prince George’s Plaza Transit District Overlay Zone (Upper Marlboro, Md.: The Commission, July 1992);
Arlington County, Va., Board, Rosslyn Station Area Plan Addendum (Arlington, Va.: Arlington County Economic
Development Division, January 1992); and City of Chicago Department of Planning and Development and the
Neighborhood Capital Budget Group, Community Green Line Planning Project. (Chicago: The Department,  December
30, 1994).
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to the effects on people, communities, neighborhoods, business viability, and the natural
environment that eight decades of automobile dependency have had. 

Section 7-302 that follows describes a TOD plan that is adaptable in urban or suburban contexts
and can be used for areas around transit stations as well as along transit corridors.  It is based partly
on a California statute, although the degree of detail has been substantially increased to provide
guidance to the user.276  The contents of some existing TOD plans were analyzed  and evaluated for
use in this model.277  The model statute calls for supporting studies on all aspects of the planning
area, including land-use types and densities, existing land development regulations, market analyses
of potential development, surveys of transit users, and existing conditions and necessary
modifications to public infrastructure, among others. The statement of the goals, policies, and
guidelines of such a plan are intended to reflect basic TOD principles, including compact
development patterns and increased densities and intensities, mixed land uses, and improved
pedestrian circulation, comfort, and safety.  The model also describes the typical set of actions that
would be necessary to implement a TOD plan, which include enactment of amendments to land
development regulations, scheduling capital improvements, application of financial incentives
including special assessments and tax increment financing, and the creation or designation of a
public or nonprofit organization (which could be the local planning agency) to administer the plan.

7-302 Transit-Oriented Development Plan

(1) The local planning agency may prepare and periodically revise a transit-oriented
development plan and the legislative body of the local government may periodically adopt
such plan or revision thereof as an amendment to the local comprehensive plan.  However,
no transit-oriented development plan shall be adopted by the legislative body until it has first
adopted a local comprehensive plan and has referred the proposed transit-oriented
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development plan or revision to the local planning commission, if one exists, for a
recommendation in writing.

(2) The purposes of a transit-oriented development plan are to detail and refine proposals in the
local comprehensive plan for areas around existing or proposed transit stations and along
transit corridors in order to create a pattern of development characterized by uses, densities,
intensities, and design features that both support and are supported by mass transit service.

(3) In preparing the transit-oriented development plan, the local planning agency shall undertake
supporting studies and shall consult with existing and potential providers of mass transit
service for the area to be covered by the plan.  In undertaking these studies, the local
planning agency may use studies conducted by others.  The supporting studies may include,
but shall not be limited to:

(a) an inventory of existing land uses that applies the land-use classification system
from the local comprehensive plan; 

(b) a description and analysis of existing land uses, including an assessment of
proposals for future land uses in the local comprehensive plan;

(c) evaluation of land development regulations affecting the area, including assessments
of densities and intensities necessary to support transit services;

(d) analyses of socio-economic conditions as well as conditions of public safety of the
area;

(e) opinion and origin/destination surveys of transit users as well as business owners,
residents, and employees of the area;

(f) market analyses for residential, commercial, office, and industrial development;

(g) identification of existing and needed pedestrian and bicycle linkages to the transit
station or access point to transit service; 

(h) studies of traffic circulation and traffic signalization;

(i) studies of supply and demand for parking;

(j) identification of property ownership and opportunities for land assembly; and

(k) an evaluation of the conditions of public infrastructure such as streets, alleys,
lighting, and street furniture that are relevant to transit-oriented development.

(4) Based on the studies undertaken pursuant to paragraph (3) above, the transit-oriented
development plan shall contain:
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(a) a description of transit service that is or is proposed to be available in the area,
including existing or proposed schedules and routes;

(b) a statement of goals, policies, and guidelines (in map, graphic, and textual form) that
may include, but shall not be limited to:

1.  concentrating land uses of appropriate intensity and density in the transit
station area and along transit routes that will generate transit ridership in
peak and off-peak periods;

2. encouraging a mix of uses within the transit station area and along major
transit routes at a scale, density, and intensity that will produce a high level
of pedestrian activity and reduce dependence on the automobile;

3. enhancing the physical and aesthetic quality of the area surrounding the
transit station, with specific attention to the needs of pedestrians and transit
users;

4. providing for increased and improved pedestrian circulation in the area and
encouraging walking and bicycling as alternative modes of transit station
access;

5.  improving the ability of passengers to transfer easily between transportation
modes;

6. encouraging parking location and design that provide shared or joint-use
facilities; and

7.  providing information to transit users to orient them quickly to the character
of the area surrounding the transit station or transit stop and to advise them
about the location and time of transit services.

(c) a plan map that shows:

1. the boundaries of the area or areas covered by the plan, including the area(s)
surrounding the transit station or stations or containing the transit corridor;

2.  site plan(s) of transit station(s), as existing and/or proposed, as applicable,
that relate(s) the station(s) to the surrounding area;

3.  location of any other transit stops, such as bus stops;

4.  future land use in terms of minimum net densities for residential land uses
and minimum intensities for non-residential land uses;
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5.  existing and proposed community facilities that benefit or are intended to
benefit transit service or transit users;

6. existing and proposed transportation facilities; and

7. any other matters that benefit or are intended to benefit transit service or
transit users that can be graphically represented.

(5) The transit-oriented development plan shall contain actions to be incorporated into the long-
range program of implementation as required by Section [7-211] above that may include, but
shall not be limited to:

(a) enactment of amendments to land development regulations for the area that increase
density and/or intensity (including provisions for bonuses), diversify the mix of
uses, allow shared parking, reduce required parking, modify setback or bulk
provisions, provide for site plan review of  new buildings or additions, establish an
aesthetically-pleasing environment through unified design standards and guidelines,
authorize transfer of development rights, and/or provide for overlay districts;

(b) local capital improvements that may include the installation, construction, or
reconstruction of streets, lighting, related pedestrian amenities, public utilities, parks
and open spaces, bikeways, and public buildings and facilities, including parking
garages;

(c) assignment of the responsibility of administering the implementation of the plan to
an existing agency of the local government, or creation of a public or nonprofit
organization with such responsibility;

(d) the use of tax increment financing to pay for public improvements pursuant to
Section [14-302]; 

(e) the use of special assessments pursuant to Section [cite to special assessment
statute];

(f) land acquisition and assembling and replatting of lots or parcels;

(g) changes to the local government’s engineering and design standards for public
improvements and private development to enhance compatibility with and access
to transit stations and transit stops;

(h) amendments to the major thoroughfare plan and corridor map;

(i) programs to enhance public safety in the area included in the plan;

(j) installation of signage or provision of public information for transit users;
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278For a discussion of planning approaches for central business districts, see Emanuel Berk, Downtown
Improvement Manual (Chicago: APA Planners Press, May 1976); Downtown Development Handbook, 2d ed.
(Washington, D.C.: Urban Land Institute, 1992).

279See generally Smart Growth Network, Urban and Economic Development Division, Office of Policy,
Planning and Evaluation, U.S. Environmental Protection Agency, An Integrated Approach for Brownfields
Redevelopment: A Priority Setting Tool (September 1996) at: www.smartgrowth.org/library/
brownfields_tool/brownfields_priority_set.html.

280The Housing Act of 1949, Pub. L. No. 171, 63 Stat. 413, 432 U.S.C. §1441 et seq.  The federal urban renewal
provisions were amended many times, most significantly in 1954, when rehabilitation and conservation were added to
clearance activities. 42 U.S.C. §1450 et seq.
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(k) waiver or reduction of any transportation-related development impact fees for new
development in the area included in the transit-oriented development plan; and

(l) development agreements pursuant to Section [8-701] that advance or are consistent
with goals, policies, and guidelines of the plan.

Commentary:  Planning Redevelopment Areas 

Local governments typically plan for several types of areas needing redevelopment, each of
which calls for a different set of planning strategies:  (1) business districts that are experiencing loss
of retail, office, and related residential activity;278 (2) residential areas where dwelling units are in a
marked state of deterioration or dilapidation; and (3) industrial areas where plants and facilities are
abandoned, idled, or underused and the sites themselves are environmentally contaminated and must
be remediated before they can be reused.279

In the United States, urban redevelopment efforts were prompted by the enactment of the Housing
Act of 1949.280  In providing grants to cities, this statute greatly stimulated the process of  urban
renewal, a mechanism by which a local government assembles and acquires land in slums and
blighted areas, clears the land as necessary, relocates displaced families and businesses, and writes
down the cost of the land from acquisition to reuse value.  New infrastructure may be installed and
land sold or leased to private or public developers.  Housing rehabilitation and concentrated code
enforcement may occur as well.

The early years of the urban renewal programs were characterized by massive clearance and reuse
projects in American cities, an approach that largely has disappeared.   This approach was criticized
for the removal of large numbers of low-rent housing units while failing to provide replacement
dwellings (except for high-income residents) as well as for the destruction of entire neighborhoods
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281See Martin Anderson, The Federal Bulldozer: A Critical Analysis of Urban Renewal, 1949-1962 (Cambridge,
Mass.: M.I.T. Press, 1964); James Q. Wilson, ed., Urban Renewal, The Record and The Controversy (Cambridge, Mass.:
M.I.T. Press, 1967).

282The Federal Housing and Community Development Act of 1974, Pub. L. No. 93-383, 88 Stat. 683, appears,
as amended,  at 42 U.S.C. §5301 et seq.

28342 U.S.C. §9601 et seq.

28442 U.S.C. §6901 et seq., esp. §6933 (describing state inventory programs of hazardous waste sites).

285For a comprehensive review of “brownfields” pilot programs, see the U.S. EPA web site:
www.epa.gov/swerosps/bf/.  A useful U.S. EPA guidance document, OSWER Directive No. 9355.7-04, “Land Use in
the CERCLA Remedy Selection Process” which deals with local land use considerations in brownfields cleanups appears
at: www.epa.gov/swerosps/bf/ascii/land_use.txt.  See also James Schwab, “Redeveloping Brownfields,” PAS Memo
(American Planning Association, May 1997); Charles Bartsch and Elizabeth Collaton, Brownfields: Cleaning and
Reusing Contaminated Properties (Westport, Conn: Praeger, 1997).

286See Clement Dinsmore, “State Initiatives on Brownfields,” Urban Land 55, no. 6 (June 1996): 37-42.
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(including businesses) within cities.281  In 1974, the Congress enacted the Federal Housing and
Community Development Act,282 which established the Community Development Block Grant
(CDBG) Program and replaced the urban renewal program as well as many other categorical grants.
The emphasis of planning using CDBG monies as well as complementary state grants now tends to
focus on maintenance and rehabilitation of older, existing housing stock, and reconstruction and reuse
of commercial and industrial buildings where feasible.  Redevelopment projects tend to be  smaller
and the implementing  actions more discrete and selective.

The 1970s brought a recognition of the impact on urban areas of environmentally contaminated
industrial (as well as commercial and residential) sites resulting from the use, storage, and spillage
of hazardous waste, sometimes due to the presence of leaking underground storage tanks.  These
contaminated urban industrial areas raise public health concerns, blight nearby neighborhoods, and
hamper normal business recruitment and retention.   At the same time these sites represent an
inventory of land that, once environmental contamination is removed or mitgated, can be reused for
a variety of public and private uses.

The current regulatory framework affecting these “brownfields sites” as they are known is defined
primarily by the Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), amended in 1986 as the Superfund Amendment and Reauthorization Act,283 and the
Resource Conservation and Recovery Act.284  The U.S. Environmental Protection Agency administers
this legislation, and actively supports demonstration projects.285 State EPAs assist in enforcement.286

In addition, states may have individual statutes that further define the regulatory framework.
In California, redevelopment funding has been used as a tool by many communities to assist in

the ongoing financing of seismic retrofits of unreinforced masonry buildings, In post-earthquake
recovery, redevelopment authority has been used to subsidize repair of damaged structures, alleviate
hazardous conditions (including demolition of hazardous structures), assist property owners in
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287Cal. Health and Safety  Code §§34000 to 34008 (1997).

288For examples of descriptions of similar specific plans, see American Law Institute (ALI), A Model Land
Development Code: Complete Text and Commentary (Philadelphia, Pa.: ALI, 1976), §2-211 (Specially Planned Areas);
Cal. Gov’t Code, Art. 8 (describing “specific plans”).  See also Peter Buchsbaum, “Retrofitting Edge Cities into Centers,”
Land Use Law & Zoning Digest 50, No. 6 (June 1998): 3-9 (discussion of N.J. Stat. Ann. §40A:12A-1 et seq., 1992
Local Redevelopment and Housing Law).

289In some communities, redevelopment area planning is undertaken by a separate redevelopment agency.
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securing new tenants, and provide relocation and temporary housing assistance.  Several communities
utilized such redevelopment authority after a series of earthquakes in the 1980s and the 1994
Northridge earthquake.  The Community Redevelopment Financial Assistance and Disaster Project
Law287 (the “Disaster Law”) was adopted in 1964 to address tsunami damage from the Alaska
earthquake of that year.  It provides resources for post-disaster recovery and reconstruction by
expanding the extent of the area eligible for redevelopment funds (under pre-existing state
redevelopment authority), and by providing for an expedited process of redevelopment agency
formation and plan adoption by any area certified to be in need of assistance by the Governor and
declared a disaster area by the President.

Section 7-303 that follows describes a general purpose redevelopment area plan that can be
adapted to many types of areas needing redevelopment.288  Broadly drafted, it describes the factors
that may characterize such areas, the underlying studies that such a plan may need, and the
components of the plan.  Paragraph (5) is a list of the type of implementing measures that a local
government may employ.  Typically states will have a suite of incentives for redevelopment in their
statutes (e.g., tax abatement, tax increment financing, enterprise zones, special assessments for
improvements in a redevelopment area) or may have special priorities for redevelopment that affect
state-administered grant and loan programs.  

7-303 Redevelopment Area Plan

(1) The local planning agency [or other agency under the supervision of the local planning
agency]289 may prepare and periodically revise a redevelopment area plan and the legislative
body of the local government may adopt such plan or revision thereof as an amendment to
the local comprehensive plan.  However, no redevelopment area plan or revision thereof
shall be adopted by the legislative body until it has first adopted a local comprehensive plan
and has referred the proposed redevelopment area plan or revision to the local planning
commission, if one exists, for a recommendation in writing.

(2)  The purposes of a redevelopment area plan are to detail and refine proposals in the local
comprehensive plan and to encourage reinvestment in and revitalization and reuse of areas
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of the local government that are characterized by two or more of the following conditions
or circumstances:

(a)  loss of retail, office, and industrial activity, use, or employment;

(b) a predominance of deteriorating or deteriorated structures; 

(c)  abandonment of structures; 

(d) environmentally contaminated land; 

(e)  the existence of unsanitary or unsafe conditions that endanger life, health, and
property;

(f) damage from disasters;

(g)  defective or inadequate street or lot layout;

(h) unimproved vacant land that has remained so for a period of ten years prior to the
local government’s decision to prepare the redevelopment area plan,290 and that by
reason of its location, remoteness, lack of means of access to developed sections or
portions of the local government, or topography, or nature of the soil, is not likely
to be developed through the instrumentality of private capital;

(i)  deterioration in public improvements such as streets, street lighting, curbs, gutters,
sidewalk, and related pedestrian amenities;

(j)  tax or special assessment delinquency exceeding the fair market value of the land;
and/or

(k) any combination of such factors that substantially impairs or arrests the sound
growth and economic development of the local government, impedes the provision
of adequate housing, or adversely affects the public, health, safety, morals, or
general welfare due to the redevelopment area's present condition and use.

(3)  In preparing the redevelopment area plan, the local planning agency shall undertake
supporting studies.  In undertaking these studies, the local planning agency may use studies
conducted by others.  The supporting studies may include, but shall not be limited to:

(a)  analyses of socio-economic conditions of the redevelopment area;
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(b)  an inventory of existing land uses that applies the land-use classification system
from the local comprehensive plan; a description and analysis of existing land uses,
including an historical overview of land-use change in the redevelopment area; and
a discussion of current land-use issues, including an assessment of proposals for
future land uses in the local comprehensive plan.

(c)  opinion surveys of property owners, business owners, employees, and residents
within the redevelopment area;

(d)  surveys and assessments of the conditions of properties, buildings, and structures;

(e)  an evaluation of conditions of public infrastructure, including streets and alleys,
water and sewer lines, buildings, parks, sidewalks, and other public facilities owned
or operated by the local government, other governmental agencies, and public
utilities;

(f) analyses of tax and special assessment delinquency of properties within the
redevelopment area;

(g)  assessments and site investigations to characterize the extent and location of
environmental contamination of properties within the redevelopment area [[that are
consistent with] cite to any brownfields statute and implementing rules];

(h) assessments and site investigations that characterize the extent and location of
properties susceptible to the effects of natural hazards, or that describe damages
from actual disaster events;

(i) assessments of historic, cultural, and scenic resources in the redevelopment areas;

(j)  market analyses for residential, commercial, and industrial uses;

(k)  analyses of parking supply and demand; and

(l)  studies of traffic circulation and traffic signalization.

(4)  Based on the studies undertaken pursuant to paragraph (3) above, the redevelopment plan
shall contain the following:

(a) a statement, with supporting analysis, of the local government's goals, policies, and
guidelines regarding the revitalization and reuse of the redevelopment area,
including a statement of the relationship of the plan to the local comprehensive plan;

(b) a plan map drawn to an appropriate scale that delineates the boundaries of the
redevelopment area and that may show:
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1.  the location and characteristics of permissible types of development;

2.  the location and characteristics of streets, other rights-of way, public
utilities, and other public improvements;

3.  the dimensions and grading of parcels and the dimensions and siting of
structures;  

4.  areas where rehabilitation of buildings is to occur;

5.  parcels to be acquired or on which demolition is to occur; and

6.  parcels on which environmental contamination or susceptibility to natural
hazards is to be remediated.

(c)  a legal description of the redevelopment area; and

(d)  any other planning matters that contribute to the redevelopment and use of the area
as a whole.

(5)  The redevelopment area plan shall contain actions to be incorporated into the long-range
program of implementation as required by Section [7-211] above that may include, but shall
not be limited to, proposals for:

(a)  the creation or designation of a public or non-profit agency to oversee and
administer the implementation of the plan;

(b)  land development regulations that apply to the redevelopment area;

(c)  the enactment, amendment, and enforcement of property maintenance and housing
codes;

(d)  the creation of business retention and technical assistance programs and of grant and
loan programs to encourage the rehabilitation of buildings, improve the appearance
of building facades and signage, stimulate business start-ups and expansions, and
otherwise attract private investment to the area;

(e)  the use of tax increment financing to pay for public improvements pursuant to
Section [14-302]; 

(f) the use of special assessments pursuant to Section [cite to special assessment
statute];
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(g)  local capital improvements that may include the installation, construction, or
reconstruction of streets, lighting, related pedestrian amenities, public utilities,
parks, playgrounds, and public buildings and facilities;

(h) programs of site remediation to remove environmental contamination [[pursuant to]
[cite to any brownfields statute and implementing rules]];

(i) programs to minimize the minimize the effects of natural hazards on property;

(j) acquisition of property;

(k)  the demolition and removal of structures and improvements;

(l)  programs of temporary and permanent relocation assistance for displaced businesses
and residents, including an estimate of the extent to which decent, safe and sanitary
dwelling units affordable to displaced residents will be available to them in the
existing local housing market;  

;
(m)  assembly and replatting of lots or parcels;

(n)  disposition of any property acquired in the redevelopment area, including the sale,
leasing, or retention by the local government; 

(o) programs to market and promote the redevelopment area and attract new businesses;
and

(p) implementation agreements entered into pursuant to Section [7-503].

7-304 [Other Subplans – for Future Expansion]

PROCEDURES FOR PLAN REVIEW, ADOPTION, 
AND AMENDMENT
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Working Papers, Vol 2, Planning Advisory Service Report No. 480/481 (Chicago: American Planning Association,
September 1998).
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“at least one public hearing thereon” by the municipal planning commission. SCPEA, §8.

293Judith Innes, “Planning Through Consensus Building,” 460.

294William R. Potapchuk, “New Approaches to Citizen Participation,” National Civic Review 89, no. 2 (Spring
1991): 160.

295International City /County Management Association, “Solving Community Problems by Consensus,” MIS
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Commentary: Public Participation Procedures and Public Hearings291

Traditionally, in authorizing local planning commissions and/or legislative bodies to prepare and
adopt a comprehensive plan, state statutes only mention citizen participation in the statute through
a single public hearing.292 While useful, public hearings may become adversarial, sometimes
resulting in a one-way conversation rather than a multiparty dialogue.  Planning statutes must do
more to recognize and encourage and perhaps even mandate greater community involvement in local
comprehensive planning.   

A number of authors point to the cost of conflict as one of the primary reasons why the
traditional approach to developing a comprehensive plan needs rethinking.  While there are many
reasons for employing consensus building for the purposes of preparing a plan, the practice
continues to generate significant interest as a method of addressing and balancing complex and
controversial issues where multiple, conflicting interests are at stake as well as ensuring a basis for
(and public expectation of) implementation.293  Planning disputes address environmental concerns,
affordable housing, adequacy of public infrastructure, and economic development, among other
issues, and they become more contentious because they involve specific sites, landowners, and
stakeholders as well as tangible costs and benefits.

One proponent of collaborative problem solving points out that not only can a collaborative
process bring political, technical, and values-oriented criteria together, but that “[a] positive, open
and collaborative civic culture will help promote constructive community decisionmaking and trust
between citizens and staff.”294  Undergirding this is the belief that better decisions will emerge as
communities enable joint thinking among a diverse group of people, thus encouraging greater
creativity and a larger number of options of better quality.295 Several authors have suggested that
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296Kaiser and Godschalk, “Twentieth Century Land Use Planning,” 382.  See also David G. Godschalk et al.,
Pulling Together: A Planning and Development Consensus Building Manual (Washington, D.C.: Urban Land Institute,
1994) (observing that conflict management is an essential part of contemporary public participation).

29730-A Me. Rev. Stat. §4324(3) (1995).

298Id., §4324(10) (1995).

299Fla. Stat. §163.3181(1) (1996).
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land-use planning is becoming far more participatory, and this calls for planners to employ new
skills of consensus building and conflict management.296 

As states revise their planning statutes, they often incorporate citizen participation procedures.
With specific reference to citizen participation in land-use planning as it relates to growth
management, a Maine statute provides: 

In order to ensure citizen participation in the development of a local growth management
program, municipalities may adopt local growth management programs only after soliciting
and considering a broad range of public review and comment.  The intent of this subsection
is to provide for the broad dissemination of proposals and alternatives, opportunity for
written comments, open discussions, information dissemination and consideration of and
response to public comments.297  

The law further calls for the same level of citizen participation when amending an adopted
comprehensive plan.298  

Public participation is also required in Florida.  Its planning statute provides: “It is the intent of
the Legislature that the public participate in the comprehensive planning process to the fullest extent
possible.  Towards this end, local planning agencies and local governmental units are directed to
adopt procedures designed to provide effective public participation in the comprehensive planning
process. . . ”299 Among the minimum requirements towards achieving public participation set forth
in the statute, is the requirement that procedures for considering a proposed plan or amendments
thereto by the local agency (or governing body), “. . .shall provide for broad dissemination of the
proposals and alternatives, opportunity for written comments, public hearings...provisions for open
discussions, communications programs, information services, and consideration of and response to
public comments.”300 Florida law further provides that each local vision, “. . . should be developed
through a collaborative planning process with meaningful public participation. . .”301  The Florida
legislature also established a conflict resolution consortium, “.  . . to reduce the public and private
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costs of litigation . . .” and to “. . . resolve public disputes, including those related to growth
management issues. . .through the use of alternative dispute resolution and consensus-building.”302

Municipal planning law in the District of Columbia provides that, “. . . the Mayor shall establish
procedures to ensure citizen involvement in the planning process. . .”303 The preparation of a general
land-use plan in Arizona requires that the local planning agency “. . . seek maximum feasible public
participation from all geographic, ethnic and economic areas of the municipality and consult and
advise with public officials and agencies, public utility companies, civic, educational, professional
and other organizations, and citizens generally to the end that maximum coordination of plans may
be secured and properly located sites for all public purposes may be indicated on the general
plan.”304 Idaho requires the local planning or zoning commission to: 

provide for citizen meetings, hearings, surveys, or other methods, to obtain advice on the
planning process, plan, and implementation.  The commission may also conduct
informational meetings and consult with public officials and agencies, public utility
companies, and civic, educational, professional, and other organizations.  As part of the
planning process, the commission shall endeavor to promote a public interest in and
understanding of the commission’s activities.305

Oregon requires that each city and county governing body submit to the State Land Conservation
and Development Commission (LCDC) (the body that has rulemaking authority over the state land-
use planning program) “a program for citizen involvement in preparing, adopting and amending
comprehensive plans and land use regulations. . . . Such program shall at least contain provision for
a citizen advisory committee or committees broadly representative of the geographic areas and
interests relating to land use and land use decisions.”306 A state citizen involvement advisory
committee reviews each proposed local program and recommends to the LCDC whether or not the
program is adequate and, if it is inadequate, in what respects.307

The Washington Growth Management Act provides:

     Each city and county that is required or chooses to plan under RCW 36.70A.040 shall
establish and broadly disseminate to the public a public participation program identifying
procedures providing for early and continuous public participation in the development and
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309See Section 4-209, Workshops and Public Hearings, and Section 6-301, Workshops and Public Hearings.
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amendment of comprehensive land-use plans and development regulations implementing
such plans.  The procedures shall provide for broad dissemination of proposals and
alternatives, opportunity for written comments, public meetings after effective notice,
provision for open discussion, communication programs, information services, and
consideration of and response to public comments. . .308

The model language in Section 7-401 below requires the local government to adopt written
procedures for public participation in the preparation of the local comprehensive plan, but avoids
language that is too specific.  The local government, under this Section, must tailor an approach that
is best for its individual community.  

The model gives some examples of selected techniques, but leaves the choice of those techniques
up to the community.  In addition, Section 7-401 establishes procedures for public hearings on the
comprehensive plan that are similar to those found elsewhere in the Legislative Guidebook for state
and regional planning agencies.309

7-401 Public Participation Procedures and Public Hearings

(1) The [legislative body of the local government or the local planning commission] shall adopt
written procedures designed to provide early and continuous public participation in the
preparation of the local comprehensive plan or successive elements or other amendments
thereto.

(2) The public participation procedures shall provide for the broad dissemination of proposals
and alternatives for the local comprehensive plan or such part or other amendment in order
to ensure a multi-directional flow of information among participants in advance of and
during the preparation of plans.  Examples of measures contained in such procedures may
include, but shall not be limited to:  

(a) surveys and interviews of the local government’s residents and business owners,
operators, and employees; 

(b) communications programs and information services, such as public workshops and
training, focus groups, newsletters, a speaker’s bureau, radio and television
broadcasts, and use of computer-accessible information networks; 
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(c) opportunity for written comments on drafts of the plan or such part or other
amendment; 

(d) appointment of a person to serve as a citizen participation coordinator for the
planning process; and/or

(e) the creation of advisory task forces. 

(3) The [legislative body or local planning commission] shall hold at least [1] public hearing
prior to the adoption of a proposed local comprehensive plan or such part or other
amendment.  The [legislative body or planning commission] shall give notice by publication
in a newspaper(s) having general circulation within the local government and may also give
notice, which may include a copy of the draft plan or amendment, by publication on a
computer-accessible information network310 or by other appropriate means at least [30] days
before the public hearing.  The form of the notice of the public hearing shall include: 

(a) the date, time, and place of the hearing;

(b) a description of the substance of the proposed plan or such part or amendment;

(c) the officer(s) or employee(s) of the local government from whom additional
information may be obtained;

(d) the time and place where the proposed plan or such part or other amendment may
be inspected by any interested person prior to the hearing; and

(e) the location where copies of the proposed plan or such part or other amendment may
be obtained or purchased.

(4) The [legislative body or planning commission] shall also give notice by certified mail in the
form described in paragraph (3) above at least [30] days before the public hearing to:

(a) the director of the [state planning agency];

(b) the director of any [regional planning agency] in the region where the local
government is located; 

(c) the chief executive officer of any adjoining local government;

(d) the chief executive officer of any special district, including a school district, that
operates in whole or in part within or adjoining the local government; 
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[(e) any neighborhood planning council established pursuant to Section [7-109] above;]

[(f) any neighborhood or community organization recognized by the legislative body
pursuant to Section [7-110] above; and]

(g) [other].

(5) At the public hearing, the [legislative body or local planning commission] shall permit
interested persons to present their views orally or in writing on the proposed local
comprehensive plan or such part or other amendment, and the hearing may be continued
from time to time.

(6) After the public hearing, the [legislative body or local planning commission] may revise the
proposed plan or such part or other amendment, giving appropriate consideration to all
written and oral comments received.

State Review and Approval Procedures

Sections 7-402.1 to 7-402.5 below together provide procedures for state review and approval of
local and regional comprehensive plans by a state comprehensive plan appeals board, for appeals
by municipalities and other local governments of urban growth area designations in the event of a
dispute with a regional or county planning commission, and for appeals by state agencies to
undertake significant capital projects that were not incorporated into state-approved local or regional
comprehensive plans.  These Sections should be utilized when the state legislature determines that
the state should have a role in ensuring that such plans meet legislative and administrative
requirements and comply with state  goals and policies while providing a means of hearing disputes
over decisions made under the planning statutes.

Commentary: Comprehensive Plan Appeals Board311

Any time there is an administrative proceeding and an agency makes a significant planning
decision an appeal process must be available to the governmental units involved and possibly other
significantly affected parties. This ensures that administrative agencies are following and



 CHAPTER 7

312R.I. Gen. Laws §45-22.3-1 et seq.
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interpreting the law correctly and are not abusing their discretion.  Although good professional
review and assistance are critical to the credibility of a program, few state agencies have sufficient
political resources of their own to ultimately endure the controversy that results from continual
challenges to (or anger over) their decisions without such a relief valve.  

Several states have such appeals processes.   In Rhode Island, when the state department of
administration declines to approve a local comprehensive plan, cities and towns may request a
review by a Comprehensive Plan Appeals Board, appointed by the governor.312  Similarly, in
Florida, local governments may appeal certification decisions by the Department of Community
Affairs to the Administration Commission, composed of the governor and cabinet officers.313  In
Washington, which does not have state approval of local plans, the three regional Growth
Management Hearings Boards314 fulfill much the same function by directly reviewing challenges by
interested parties to the adequacy of adopted local plans.  

The courts alone, on a case-by-case basis, could, in effect, conduct the review of local or
regional plans in those instances when a landowner or other plaintiff challenges a plan based on its
non-compliance with the enabling statute where the plan has regulatory impact.  But the state court
system, with its lack of expertise in such planning issues, is not a preferred initial appellate forum.
And the uncertainty that such a process would introduce, both for the local or regional bodies and
for the landowners, defeats one of the very purposes of planning in the first place, which is to give
the public and interested parties some certainty about the intended future actions of the local
government.  The more efficient means of ensuring that a plan or land use regulation complies with
the enabling statute and is compatible with other relevant plans is to have it reviewed for this
purpose before coming into effect.

As the commentary on the approval of regional and local comprehensive plans below explains
in more detail, review of regional or local plans or actions by other governmental entities has a
subjective dimension and consequently there is a policy or political element to the process.  For this
reason, there should be recourse from the decision of administrative bodies such as the state
planning agency, to a policy-focused body. The body established in this Section is the
Comprehensive Plan Appeals Board (CPAB).315  The membership requirements for such a body can
be constituted to represent various levels of government, various regions of the state, various public
interests, or such other arrangements as will make the body a repository of experience whose
decisions are respected.
 It is expected, and required in the Section, that governmental entities appearing before the Board
will be represented to at least some degree by planning personnel, if the entity has planning
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personnel.  This is to ensure that there is somebody with experience in planning and land-use
regulation representing the government’s interests before the board, or at least closely advising the
governmental entity’s representative, and that the proceeding does not become wholly focused on
legal procedures, important as they may be.

To the same end, the CPAB is authorized to create and enforce rules of procedure before it.  It
is left up to the CPAB as to how detailed such procedure will be, and how much or little such
procedure will follow that used in the courts of law.  Too informal a procedure can lead to
allegations that a party has not had a full opportunity to state its case and respond to the cases of
other parties, or that the Board has too much discretion to rule as it pleases, while too formal a
procedure leads to complaints of delay and rigidity.

A critical issue in the grant of power to such a board is the degree of deference that it shows to
the decisions of state agencies and local governments.  In the Sections that follow, different
standards of review are employed, depending on the type of decision on appeal.  For reviews of
proposed comprehensive plans or amendments, for example, the CPAB examines not merely
whether the plan is in compliance with statutes, but also the more subjective questions of whether
the proposed plan or amendment is compatible with other relevant plans, whether its stated factual
bases are correct, and whether the plan is a reasonable response to the circumstances (see Section
7-402.2).  In contrast, the CPAB is required to give more deference to the decision of a regional or
county planning agency to establish an urban growth area, unless that decision is arbitrary,
capricious, or unreasonable (see Section 7-402.3).  The CPAB is required to turn a more critical eye
to reviews of proposed state capital projects that are contrary to an existing adopted regional or local
comprehensive plan (see Section 7-402.4).

7-402.1  Comprehensive Plan Appeals Board

(1) There is hereby created a Comprehensive Plan Appeals Board for the state.  The Board shall
consist of [number] members for [4]-year terms and shall be composed as follows: [Describe
composition, including any special qualification requirements.] [Identify who appoints
members, such as governor and/or majority leader of house and senate. Describe manner
of initial appointment and appointment to subsequent terms.].  A majority of members of the
Board shall constitute a quorum for the conduct of all business by the Board.  The Board
shall elect a chair from among its members.

(2) The Comprehensive Plan Appeals Board shall have the following powers and duties to:

(a) review Reports Upon Proposed Plans and to approve, reject, or approve in part and
reject in part proposed regional and local comprehensive plans and significant
amendments, pursuant to Section [7-402.2];
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(b) review, upon an appeal by a municipality [or other local governments],
determinations of a [regional or county] planning agency regarding the designation
of urban growth areas, pursuant to Section [7-402.3]; 

(c) rule upon petitions by the state, state agencies[,] [and] special districts[, and school
districts] to approve proposed significant capital improvement not included in
approved regional or local comprehensive plans, pursuant to Section [7-402.4]; and

(d) [add other powers and duties as desired]. 

(3) The Comprehensive Plan Appeals Board shall adopt, pursuant to the provisions of the [state
administrative procedures act], rules of procedure governing practice before it, and such
other rules as it deems necessary and appropriate to carry out its responsibilities under this
Act.

(4) In all proceedings before the Comprehensive Plan Appeals Board, at least one of the
representatives of any party which is a governmental entity shall be an officer, selected by
the party, of its planning agency or office, if any.

(5) All proceedings of the Comprehensive Plan Appeals Board shall be open to the public.

Commentary: Approval of Regional and Local Plans by the State316

There is an obvious need to ensure that the plans drawn up by regional and local bodies are in
compliance with the statutes and regulations authorizing such plans, and are coordinated with (or
at least do not conflict with) any state plans and state agency plans.  But by what criteria should a
plan be reviewed?

First, the proposed plan must comply with all legal requirements; it must contain all the elements
and provisions required by law and be prepared according to the procedural requirements of the
enabling statute and regulations. It is fundamental that the governmental unit preparing a plan act
within its legal authority in the preparation (procedures) and contents (substance) of the plan.

Second, the plan must be consistent.  It must not conflict with itself internally (say, by using
different assumptions for different plan elements) or with other relevant state, regional, and
neighboring local plans. A local plan that has conflicting elements can result in conflicts in the
legislation implementing the plan, or even the inability to enact coherent implementing regulations.
The state and regional plans are applicable in the same territory as the local plan, and will typically
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317Florida: Fla. Stat. Ann. §§163.3184 to .3191;  Georgia: Ga. Code Ann. § 36-70-25; Minnesota:Minn. Stat.
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contain goals and objectives that affect the local plan.  Any conflict between the plans will also
directly impact residents and land owners in the form of conflicting implementing legislation.  Plans
of neighboring local governments can be thwarted by contrary provisions in neighboring local plans,
as when one community intends an outlying area to consist of low-density residential development
but another community designates an area directly adjacent to it for heavy industry.

Last, the plan should be a “good” plan, that is, it must be sound and feasible.  A plan may be
in complete compliance with all legal requirements, and not conflict in any way with other plans,
and yet be an ill-advised and faulty plan when compared against the actual area and population that
the plan is to serve.   Alternately, there may be inadequate resources to implement the bulk of the
plan’s  proposed initiatives.  Such a document is not really a plan – a logical approach to future
action – at all but rather an inadequate and flawed document that cannot be the basis for logical
action in the future.

The requirement that all plans must be submitted to the state for prior review, with such review
having the power to reject a local plan, can be misperceived as mandating or requiring planning, and
being incompatible with a law authorizing but not mandating local planning.  But there is nothing
in requiring approval of local plans that mandates that a local government prepare one, although
mandatory planning can also be linked to state approval or certification.  The procedure set forth in
these Sections is intended to ensure that if a local or regional government plans, then the resulting
plan  will comply with the enabling statutes and regulations, will not thwart the plans of neighboring
local governments and the region in which the local government lies or any overarching plans, goals,
or policies of the state, and will be sound and feasible.  The basis for this is the notion that a bad
plan can very well be worse than no plan at all under certain circumstances, as when a local
comprehensive plan: (a) contradicts an element of a state or regional plan; (b) interferes with the
goals or implementation of the comprehensive plan of a neighboring local government; or (c) is
grossly unrealistic in its premises or in the availability of resources to implement the plan.

WHICH STATES HAVE REVIEW AND/OR CERTIFICATION?
The idea of reviewing or certifying local or regional plans is not new.  Florida, Georgia,

Minnesota, New Jersey, Oregon, Rhode Island, Vermont, and Washington317 all have such a process
in place for some years, as has the United Kingdom318 since the 1970s. They have built up a
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conflicts between the plan’s proposals and national or regional policies, or those of neighboring planning authorities,
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British Land-use Planning System (London: MacMillan Press, 1976), chapters 6, 7 and 11; J. Barry Cullingworth and
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(1995): 95-101.

319Cal. Gov’t. Code §65352 (1997).
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reservoir of experience for planning governments elsewhere to draw upon.  This experience has
shown that a workable plan review and approval or certification process should include:  (a) an
adequate time period for local plan preparation; (b) review and comment on the submitted local plan
by affected state and regional agencies and local governments to the certification agency; (c) an
adequate time period for evaluation by the certification agency; (d) a detailed evaluation report by
the certification agency with concrete suggestions for improving the submitted plan; (e) an
opportunity for the local government to conform its plan to the state evaluation; (f) adequate
incentives for the local plan to achieve certification; (g) a certification or approval decision
reviewable under a quasi-judicial process; and (h) periodic recertification or reapproval, including
certification of amendments.

State agency review, such as that by the state transportation or environmental agencies, is critical
if the planning program requires those agency plans to be compatible with a certified local plan, as
in Vermont and Rhode Island.  Review of local plans by a regional agency (whether a county,
regional planning body or otherwise) is essential to adequately address interjurisdictional planning
issues (except perhaps in the smallest states) and can also provide assistance to state review that
might otherwise be too far removed from local realities. At both the administrative hearing stage and
the review stage, the parties that will be affected by the proposed plan must be able to comment
upon it.  Since the proposed plan is being reviewed for consistency with the existing state, state
agency, regional, and local plans, the parties affected by the plan review include the state planning
agency, state agencies with strategic plans, the regional planning agency, and the local planning
agencies of the adjacent local governments.  These same entities should also be able to comment on
whether the stated factual bases for the plan are basically correct, as they may have some of the
information which contributes to that analysis.  In California, a statute319 requires that cities and
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counties, prior to adopting proposed plans or significant amendments to plans through their
legislative bodies, must refer them to adjoining cities and counties, school districts, areawide
planning agencies (if any) federal agencies that will be affected by the proposed plan or amendment,
and other specified bodies. These bodies then have 45 days to comment on the proposed plan or
amendment.  (However, the California statute also specifies that it is merely directive and not
mandatory; failure to refer the proposal to the listed entities will not invalidate the adoption of the
plan or amendment.)  

WHICH AGENCY DOES THE REVIEW?
The agency chosen in most states to review or certify plans is an appointed commission, such

as the Oregon Land Conservation and Development Commission320 or the Vermont Council of
Regional Commissions (for regional plans) and Regional Planning Commissions (for municipal
plans)321, assisted by a professional staff.  The Director of a state operating agency such as the
Florida Department of Community Affairs322 or the Rhode Island Division of Planning,323 has also
carried out the certification process.  

In the procedure created by Section 7-402.2 below, hearing or plan-review officers of the
administrative agency would review any proposed plan, check that it complies with the legal
requirements, and compare it to the state’s plan (or goals for planning if the state does not have a
plan as such) and state agency plans.  The officer would then be required to make both a finding as
to whether the plan is accepted, rejected, or accepted in part and rejected in part, supported by an
analysis of the reviewed plan stating why every particular element of the plan was disposed of as
it was.  The Section authorizes the state planning agency to contract out the initial administrative
review to regional planning agencies.  This authority to delegate may be preferred by a state with
a strong regional planning focus, but should not be used to merely “pass the buck” from the state
to a region if that region does not have the necessary resources to perform such reviews.

The first level of this review is conducted by a review officer, who makes a report of his or her
findings and submits it to the director of the state planning agency or the regional planning agency
if there has been a delegation of the review function.  The director makes the actual decision as to
whether the proposed plan or amendment is approved, rejected, or approved in part and rejected in
part, and states in a written order the decision and the basis for it.  If a party to the original review
of the proposed plan objects to that order, that party may appeal to the Comprehensive Plan Appeals
Board (see above).
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the administrative official or board to review the plan in more depth than the first reviewer.   Certainly this is an
alternative point of view, and has validity.  However, as stated above, the review is not simply mechanical or wholly
objective; it has political or policy content to it.  It is for that reason that the Guidebook allows the reviewing body to
conduct a new review of the proposed plan.

325One alternative is dispute resolution between the local government and the state.  In Minnesota, disputes
between a county and the state office of strategic and long-range planning regarding the development, content, or
approval of voluntary community-based land-use plans by the state may be subject to mediation under provisions of the
Community-Based Planning Act.   Minn. Stat. §572A.01 (1998).
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The evaluation of a plan is largely a policy question.  Whether a proposed plan or amendment
is a reasonable one is at least partially subjective.  An administrative proceeding should be placed
at the beginning of the review process because it can efficiently dispose of routine questions (e.g.,
whether all the plan elements called for in a statute are present).  However, local governments and
planning agencies may be concerned about a statute which would require them to submit plans for
review by an administrative official whose decision could not be reviewed in depth.  Consequently,
there should be a policy-focused reviewing board that is able to conduct a fresh de novo review on
important issues324 and that will not be bound by the director’s decision.325

WHAT IS THE EFFECT OF CIRCUMVENTING THE REVIEW PROCEDURE?
A key question is what would be the effect of not submitting the plan for review, or enacting a

plan which has been rejected.  The most direct method is to make the adoption of such a plan void,
to state that any enactment purporting to adopt a rejected or unsubmitted plan does not have the
actual power to do so.  The “plan,” legally, does not exist.  But this leads to another issue: what if
the local or regional government decides to act in compliance with and in furtherance of their “plan”
though it has not been legally adopted as a plan?  The solution to that problem is to create a
rebuttable presumption that development regulations enacted after the unauthorized “plan” are not
reasonable.   If the plan is faulty, then enactments that presumably are implementing it are faulty as
well.

SOME POINTS ON THE REVIEW PROCEDURE
The approach in this Legislative Guidebook is that the proposed plan be submitted for approval

by the state planning agency after public participation and formal hearings.  This is because the draft
plan for review should be a version ready to be adopted by the local or regional government.  The
result is that there is no preset mandatory time period in which the local or regional government
must complete the preparation of a plan, as the review process is triggered only when the plan is
ready for adoption.  Also, if a preliminary draft is submitted for review and approved, and then
changed after the public commentary and hearings, then the review will have to occur all over again.
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326San Diego Association of Governments (SANDAG), Regional Growth Management Strategy (San Diego:
SANDAG, 1993),  67-117 (describing  "local-regional consistency,” “local-regional consistency checklist,” and “self-
certification process and schedule”).
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If a plan that is ready for adoption is submitted for review, and is approved, then the proposed plan
can be adopted and implemented by the local government or regional planning agency without need
for further review.

Once the plan is submitted for review, the governmental bodies with an interest in the plan – the
state, its agencies, regional planning agencies, local governments in a region, neighboring regions
and/or local governments – are granted 60 days to make written comments.  The time limit ensures
that the plan approval process cannot be brought to a halt by intentionally delaying the submission
of a written opinion. 

An important component of the approval process is the periodic review of approved plans and
reapproval where substantial changes have been made to the plans, or where new state policy
requires an additional review.   Section 7-402.2 provides for a ten-year period of validity of the
approval, after which, if there has been no new proposed plan or amendment, the presumption of
reasonableness which attaches to most governmental actions will be reversed.  In the meantime,
significant amendments to local and regional plans should also be subject to review if they are
substantial enough to warrant review, as they are in these Sections.  What constitutes a “significant”
or “substantial” amendment is left to be determined by administrative rule making.

ALTERNATIVE SELF-REVIEW PROCEDURE
The procedure set forth in the Section below authorizes the review of local or regional

comprehensive plans and significant amendments by the state.  However, concerns over local
autonomy as well as the sheer administrative burden of the state reviewing every proposed plan and
significant amendment of every local government and regional planning agency may cause some
states to prefer a more streamlined, locally-focused, procedure.  If desired, the Section below can
be easily modified by any state adopting it to an alternative, self-review and approval procedure.
Such a  procedure for the self-evaluation of proposed plans, based upon a checklist, is applied by
the member governments of the San Diego Association of Governments (SANDAG) in ensuring that
their plans are consistent with the SANDAG Regional Plan.326 

Under such an arrangement, the local government or regional planning agency would submit a
copy of the proposed plan or amendment to the various governmental units and others – the same
relevant parties as in the regular version of the Section – for comment.  However, instead of
submitting the proposed plan or amendment to the state for review, the local government or the
regional planning agency would evaluate the proposed plan or amendment for compliance,
consistency, soundness and feasibility, which are the plan approval criteria in Section 7-402.2(4).
 In evaluating its proposed plan or amendment, the planning government would employ a detailed
checklist (with supporting guidance) created by the state planning agency.  

As the state itself must under this Section, the local government or regional planning agency
would then produce a report recommending the acceptance or rejection of the plan or amendment
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and stating the reasons for the recommendation.  Additionally, the report would have to include a
completed checklist.  If the report recommended rejection, then the plan or amendment cannot be
adopted.  If the recommendation is to accept the plan or amendment, with due notice being given
to all relevant parties, and no one objects within 30 days (or some other period), then the plan or
amendment can be adopted by the local government or regional planning agency and it will be
presumed valid in the face of any legal challenge.  If acceptance were recommended and any
relevant party disagreed, that party could initiate a review of the local or regional plan and report
by petitioning the Comprehensive Plan Appeals Board as under the present version of the Section.
External formal review of the plan or amendment can thus be limited to cases where there is a
serious dispute, rather than in every case.

Thus, in order to create a self-review procedure from Section 7-402.2:

(a) eliminate paragraphs (6) and (8) (they are unique to an external state review and are
not needed in a self-review); 

(b) amend paragraphs (7) through (11) to have the plan review conducted by the local
planning agency or regional planning agency, and not a state review officer, in the
manner described above;

(c) add a new paragraph authorizing the state planning agency to create the checklist and
promulgate related administrative rules and requiring the planning governments to
apply the checklist and related rules to their proposed plans and amendments; and

(d) leave intact the initial paragraph of (12), but omit subparagraphs (a) to (e).  In
addition the remaining parts of the Section can be left as is, but all references to
“Order” should be changed to “Report.”

7-402.2  Review and Approval of Regional and Local Comprehensive Plans and Significant
Amendments

(1) No regional or local comprehensive plan, or significant amendment thereto, may be adopted
by a [regional planning agency], local government, special district, or school district
pursuant to Sections [6-303], [6-305], or [7-403] unless it has first been reviewed under the
procedures of this Section and approved thereunder, either in whole or in part.

(2) The purposes of this Section are to:

(a) ensure that the proposed comprehensive plan or amendment is in compliance with
this Act and any rules thereunder;
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(b) ensure that the state and its agencies, the region, contiguous regions and contiguous
local governments, and other interested parties, being affected by the proposed
comprehensive plan or amendment, have an opportunity to comment upon it;

(c) ensure that the proposed comprehensive plan or amendment does not conflict with
the plans and capital improvements of the state and its agencies, the region,
contiguous regions, and contiguous local governments, so that when plans are
implemented by different governmental units, the effects shall reinforce each other;

(d) ensure that the stated facts and findings which are the basis of the proposed
comprehensive plan or amendment are substantially correct; and

(e) ensure that the proposed comprehensive plan or amendment is a proper response to
the facts and findings which are the stated basis of the proposed comprehensive plan
or amendment.

(3) For purposes of this Section:

(a) “planning government” refers to the [regional planning agency] proposing the
regional comprehensive plan or significant amendment, or the local government
proposing the local comprehensive plan or significant amendment.

(b) what constitutes a “significant amendment” shall be defined by rule of the [state
planning agency]. 

(4) A proposed plan or significant amendment shall be approved pursuant to this Section if every
element thereof is compliant, consistent, sound, and feasible.  It shall be rejected if, in
consideration of all its parts, it is not compliant, consistent, sound, and feasible.  It shall be
approved in part and rejected in part if one or more elements thereof is not compliant,
consistent, sound, and feasible but the plan or significant amendment, in consideration of all
its parts, tends to be compliant, consistent, sound, and feasible. 

(a) A proposed comprehensive plan or significant amendment thereto, or a particular
element of the same, is compliant when it conforms with the requirements of this
Act [,] [and] any rules enacted thereunder[, and any ordinance or charter
requirement that otherwise affects the preparation of comprehensive plans by the
planning government.]

(b) A proposed comprehensive plan or significant amendment thereto, or a particular
element of the same, is consistent when its goals, policies, and program of
implementation would further, or at least would not interfere with, the goals,
policies, and program of implementation of:

1. other elements of the same proposed comprehensive plan or significant
amendment thereto; 
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2. the plans of the state including [list plans]; 

3. the capital improvements of the state, its agencies [,] [and ] special districts
[, and school districts];

4. if the planning government is a [regional planning agency], the approved
regional comprehensive plans of the contiguous regions and the approved
local comprehensive plans of the local governments which are located in the
region; and

 
5. if the planning government is a local government, the approved regional

comprehensive plan for the region in which the local government is located
and the approved local comprehensive plans of the contiguous local
governments.

(c) A proposed comprehensive plan or significant amendment thereto, or a particular
element of the same, is sound when both:

1. the findings of facts, statistics, and other information stated to be the basis
of the proposed comprehensive plan or significant amendment thereto are
substantially correct and substantially reflect the circumstances facing the
planning government, the [regional planning agencies] and local
governments which are contiguous with it or which are located in it, and the
state; and

2. the goals and the policies of the proposed comprehensive plan or significant
amendment thereto are an appropriate response to the findings of facts,
statistics, and other information stated to be the basis of the proposed
comprehensive plan or significant amendment.

(d) A proposed comprehensive plan or significant amendment thereto, or a particular
element of the same, is feasible when sufficient authority and resources, including
but not limited to finances, personnel, and facilities, exist to carry out the program
of implementation in the proposed comprehensive plan or significant amendment
thereto, or a particular element of the same.

(5) After the completion of the preparation of a proposed comprehensive plan or significant
amendment thereto, and upon the completion of the procedures and hearings required by
Section [6-301] or [7-401], the planning government shall, for purposes of obtaining
comments pursuant to paragraph (8) below, submit, within [30] days, copies of the proposed
comprehensive plan or significant amendment to:

(a) the director of the [state planning agency], who shall then send a copy of the
proposed comprehensive plan or significant amendment to the director of each state
agency that has adopted a strategic plan pursuant to Section [4-202];
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(b) the chief executive officer of each special district and school district that has any
territory located within the planning government;

(c) if the planning government is a [regional planning agency], the director of the
[regional planning agencies], if any, for all contiguous regions;

(d) if the planning government is a [regional planning agency], the chief executive
officer of each local government that is located in the region;

(e) if the planning government is a local government, the director of the [regional
planning agency], if any, for the region in which the local government is located;

(f) if the planning government is a local government, the chief executive officer of each
contiguous local government[.][, and]

(g) [other interested parties].

‚ “Other interested parties” can be whomever the state legislature decides should have a role in
the review of local comprehensive plans and amendments.  This may include individual citizens
or taxpayers, nonprofit advocacy groups, neighborhood or community organizations, and any
other nongovernmental organizations.  

(6) If two or more planning governments are proposing the same element or significant
amendment to their comprehensive plans, then, at the option of the planning governments,
they may submit the common proposed element or significant amendment jointly, and for
purposes of this Section the proposed element or significant amendment shall be treated as
a single amendment, and the planning governments shall be treated as a single planning
government except for the purposes of the time limitation set forth in paragraph (23) below.
This, however, shall not preclude the rejection of the proposed element or amendment as to
one planning government and its approval as to another, applying the requirements of
paragraph (4) above.

(7) The director of the [state planning agency] shall, within [10] days of receipt of the proposed
comprehensive plan or significant amendment, select a review officer to conduct the review.
The review officer may, but need not, be an employee of the [state planning agency]. The
director of the [state planning agency] shall notify in writing the planning government and
the other parties identified in paragraph (5) above within [5] business days of the
appointment of a review officer of the name of the review officer and the address and
telephone number at which he or she may be reached during business hours.

(8) The [state planning agency] may enter into an agreement with any [regional planning
agency] to perform the review mandated by paragraph (10) below for proposed local
comprehensive plans or significant amendments by local governments of the respective
regions, but shall not so contract with any [regional planning agency] unless that [agency]
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has sufficient professional planning staff to perform said reviews at least as efficiently as the
[state planning agency].  When such an agreement has been entered into with a [regional
planning agency], the [regional planning agency] shall select a review officer and make the
notification thereof, as provided in paragraph (7) above, and the director of the [regional
planning agency] shall perform the duties of the director of the [state planning agency], but
in all other ways the provisions of this Section applicable to review shall apply equally to
reviews performed by the [state planning agency] and by [regional planning agencies].

(9) Upon receipt of the notice required by paragraph (7) above, the parties so notified, with the
exception of the planning government may, within [60] days, submit to the review officer
and all parties identified in paragraph (7) above a written opinion upon the proposed
comprehensive plan or significant amendment, stating any comments thereon, objections
thereto, or criticisms thereof.  The [state planning agency], [regional planning agencies], and
the local governments in consultation with their planning agencies, shall include in their
opinions a statement as to whether or not the proposed comprehensive plan or significant
amendment is consistent with their state, regional or local plan and whether or not it is
sound.

(10) The review officer shall review the proposed plan or significant amendment and the written
opinions thereon, and shall determine whether or not the proposed comprehensive plan or
significant amendment meets the requirements of paragraph (4) above.  

(11) After conducting the review, the review officer shall, within [30] days of date upon which
the last opinion was due to have been received by him or her,  produce a written Report
Upon the Proposed Plan (or Amendment).  

(a) Such Report shall state whether the proposed plan or significant amendment should
be approved, rejected, or approved in part and rejected in part, in the latter instance
specifying which elements should be rejected.  When the Report suggests that a
proposed plan or significant amendment should be rejected, or approved in part and
rejected in part, it shall include, for each element thereof rejected, a statement of
how that element does not meet the requirements of paragraph (4) above.  The
Report may also include recommendations of how the rejected element or
amendment may be revised to meet the requirements of paragraph (4) above .

(b) Such Report shall include the proposed plan or significant amendment and all
opinions in the Appendix thereto.  

(12) The Report shall, within [5] days of its completion, or of the date upon which it is required
by this Section to be completed, be transmitted to the parties referred to in paragraph (7)
above and submitted to the director of the [state planning agency].

(a) The director shall review the proposed comprehensive plan or significant
amendment and shall determine whether or not it meets the requirements of
paragraph (4) above.
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(b) The director, in conducting the review, shall read the Report, including the opinions
submitted pursuant to paragraph (9) above, but shall not be bound thereby in making
the determination required by paragraph (4).  The review shall be de novo and shall
not defer to the Report.

(c) Within [15] days of receiving the Report, the director shall issue a written Order,
approving, rejecting, or approving in part and rejecting in part the proposed
comprehensive plan or significant amendment.  The Report shall be attached to and
incorporated within the Order as an appendix.

(d) If the Order differs from the Report in its conclusions or findings, the director shall
specify in the Order how and why the Order differs from the Report, and if the
Order rejects, or approves in part and rejects in part different elements or for
different reasons than the Report, it shall include, for each element thereof rejected,
a statement of how that element does not meet the requirements of paragraph (4)
above. The Order may also include recommendations of how the rejected element
or amendment can be revised to meet the requirements of paragraph (4) above.

(e) Within [5] business days of issuing the Order, the director of the [state planning
agency] shall transmit a copy of the same to all of the parties referred to in
paragraph (7) above.

(13) If any of the parties referred to in paragraph (7) above, upon receipt of the Order, have any
objections to or criticisms of the Order, they may, within [30] days of the transmission of the
Report, commence a review of the Order by the Comprehensive Plan Appeals Board. A
review of an Order by the Comprehensive Plan Appeals Board shall be commenced by
submitting a copy of the Order to the Chairperson of the Comprehensive Plan Appeals Board
and by submitting a notice that the same was done to all parties referred to in paragraph (7)
above.

(14) If no review of the Order is commenced within [30] days of the transmission of the Order,
then, any time after the [thirtieth] day:

(a) A proposed plan or significant amendment that is approved may be adopted by the
planning government and, if it is a regional comprehensive plan or significant
amendment, by the local governments, special districts, and school districts in the
region.  

(b) A proposed plan or significant amendment that is approved in part and rejected in
part may be adopted, but only to the extent of the approval, by the planning
government, and the bodies referred to in subparagraph (a) above if the planning
government is a regional planning agency.
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(c) Any purported adoption by a [regional planning agency], local government, special
district, or school district of a proposed plan, element, or significant amendment
thereof, which is rejected shall be void.

(d) A comprehensive plan or significant amendment that is adopted shall enjoy a
rebuttable presumption of validity, to the extent of the adoption, in any judicial or
administrative proceeding in which the invalidity of the plan or amendment is
asserted by any party.

(15) The Comprehensive Plan Appeals Board, shall, within [15] days of the commencement of
the review of an Order, set a date, time, and place for a hearing on said review, and shall
commence a hearing on the date and time and at the place so set.

(a) All parties referred to in paragraph (7) above shall be notified in writing of the
hearing within [30] days before the hearing.

(b) At least [30] days before the date of the hearing, the Board shall give notice to the
public of the date, time, place, and purpose of the hearing by publication in a
newspaper of general circulation in the territory of the planning government. The
Board may also give such notice, which may include a copy of the draft plan or
amendment, by publication on a computer-accessible information network or other
appropriate means.   

‚ The hearing contemplated by paragraph (15) is open to the public.  However, the only parties
who may participate are those referred to in paragraph (7) above because they are the only
parties with standing.

(16) The Comprehensive Plan Appeals Board may, in addition to the evidence gathered at the
hearing, consult any publicly available source of demographic, economic, land supply, land
demand, or other data in making its determination, as well as the plans of the state, [regional
planning agencies], and local governments.  

(17) The Comprehensive Plan Appeals Board shall determine whether or not the proposed
comprehensive plan or significant amendment meets the requirements of paragraph (4)
above.  It shall review the proposed comprehensive plan or significant amendment in light
of the comments, objections, and criticisms and of the Order, but shall not be limited or
bound thereby in making its determination.  The evaluation of the proposed comprehensive
plan or significant amendment by the Comprehensive Plan Appeals Board shall be de novo
and shall not defer to the Order.

(18) The Comprehensive Plan Appeals Board shall, within [30] days of the last session of the
hearing required by paragraph (15) above, produce a Review of the Order.  Such Review
shall state whether the proposed plan or significant amendment is approved, rejected, or
approved in part and rejected in part, in the latter instance specifying which elements are
rejected.  When the Review rejects a plan or proposed significant amendment, or approves
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it in part and rejects it in part, it shall include, for each element thereof rejected, a statement
of how that element was not compliant, consistent, sound, and feasible, as applicable.  The
Review may also include recommendations of how the rejected element or amendment can
be revised to meet the requirements of paragraph (4) above. This recommendation may also
include suggestions for mediation. Said Review shall include the Order, all testimony and
evidence from the hearing, and all data and plans consulted pursuant to paragraph (16)
above, if any, in the Appendix thereto.  

‚ Conceivably a Comprehensive Plan Appeals Board could mediate disputes itself.  However it
may also recommend the disputes be mediated by a third party. This will depend on the
preferences of the Board, the Board’s workload, and the parties to the appeal.

(19) The Review shall, within [5] days of its completion, or of the date upon which it is required
by this Section to be completed, be transmitted to the parties referred to in paragraph (7)
above.

(20) Within [30] days of the transmission of the Review, any party referred to in paragraph (7)
above may appeal the decision of the Comprehensive Plan Appeals Board to the [trial-level]
Court for the relevant county in the manner set forth in the [Code of Civil Procedure] for
judicial review. 

(21) If no judicial review of the Review is commenced within [30] days of the transmission of the
Order, then, any time after the [30th] day the planning government may adopt the
comprehensive plan or significant amendment in the manner and to the extent provided in
paragraph (14) above, as applicable, and the adopted comprehensive plan or amendment
shall be presumed valid in the manner and to the extent provided in subparagraph (14)(d)
above.

(22) The enactment by a [regional planning agency] or local government of any ordinance,
referendum, or measure purporting to adopt a comprehensive plan without submitting the
same to the review procedure mandated by this Section, or purporting to adopt a
comprehensive plan when such adoption is in violation of the provisions of this Section,
shall constitute a rebuttable presumption that any development regulations adopted
subsequent to said enactment may no longer be reasonable.

(23) If [10] years pass from the adoption of a comprehensive plan or significant amendment
thereto without the submission of a new proposed comprehensive plan or significant
amendment for review under this Section, then this shall constitute a rebuttable presumption
that any development regulations adopted by the [regional planning agency] or local
government subsequent to said adoption may no longer be reasonable, with such
presumption commencing only after the [10th] year.

(24) Upon the approval and lawful adoption of a proposed plan or significant amendment thereto,
no state agency [,or] special district [,or school district] shall engage in any significant
capital improvement, as that term is defined in Section [7-402.4], anywhere within a
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[regional planning agency]’s or local government’s jurisdiction which is not described in and
not included in the comprehensive plan, as amended, of that [agency] or local  government,
except as provided in Section [7-402.4].

Commentary: Appeal of Urban Growth Area Designation

Section 7-402.3 provides for an appeal to the Comprehensive Plan Appeals Board by a
municipality (or other local government) of a regional or county planning agency’s written
determination of a designation of an urban growth area in a regional comprehensive plan.  The
appeal would occur when the municipality is unable to reach agreement with the agency over the
location and extent of the urban growth area and has also employed any procedures for dispute
resolution.

Under the procedures, the municipality files a petition with the Comprehensive Plan Appeals
Board.  The regional or county planning agency, as well as other governmental units, may respond
to the petition.  The Board holds a hearing on the petition and then issues a ruling on the matter.  If
the Board determines the procedures in Section 6-201.1(5), which sets forth the steps involved in
establishing the urban growth area, have not been followed but that the written determination of the
agency is not arbitrary, capricious, or unreasonable, it can remand the matter to the county or
regional planning agency with instructions to comply.    If it finds that the written determination of
the agency is arbitrary, capricious, or unreasonable, it then approves the petition and rejects the
designation.

If the Board rejects the petition, then, after a period in which appeal of its decision to a trial-level
court in the state may occur, the regional planning agency, municipalities, and other local
governments are to incorporate and adopt the proposed urban growth area as part of their plans.

Note that the Board does not have the authority to negotiate a disputed urban growth area among
the parties.  Under Section 6-201.1, that is the province of the regional or county planning agency,
municipalities, and other local governments.  Rather, the Board’s authority is to determine whether
the correct procedures have been followed and substantive criteria have been met, and whether the
designation of the boundary is reasonable.  Under Section 7-402.3(9)(b), the Board does have the
authority to recommend ways in which the urban growth area may be modified to meet the
requirements of the Act, but the actual resolution of a dispute over growth area designation would
instead occur by action of the parties to that dispute.  While the parties would not necessarily be
bound by the recommendations, following the Board’s suggestions is the fastest route to achieving
compliance.

If a local government refused to incorporate an approved urban growth area in its local
comprehensive plan, its plan would not be approved by the state. A local government that
consistently fails to obtain state approval of its local comprehensive plan would be subject to the loss
of certain state funds pursuant to Section  7-402.5 below.       
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7-402.3  Appeal of Determination Regarding Urban Growth Area Designation

(1) Any municipality [or other local government] may appeal the written determination of a
[regional or county planning agency] designating a proposed urban growth area pursuant to
Section [6-201.1(5)(e)] by filing a petition with the Comprehensive Plan Appeals Board.

(2) The petition shall contain:

(a) a copy of the written determination of the [regional or county planning agency]
made pursuant to Section [6-201.1(5)(e)];

(b) a map drawn to an appropriate scale showing the proposed urban growth area that
is the subject of the appeal;

(c) a copy of the proposed [regional comprehensive plan] or amendment of which the
proposed urban growth area is part; 

(d) a statement regarding how the proposed urban growth area does not satisfy the
requirements of paragraph (8) below; and

(e) any other relevant information or analyses.

(3) Within [5] days of filing of the petition with the Board, the municipality [or other local
government] shall send a copy of the petition to:

(a) the director of the [regional or county planning agency];

(b) the chief executive officer of all local governments in or adjacent to the proposed
urban growth area;

(c) the chief executive officer of all other municipalities in the [region or county]; and

(d) [other interested parties].

(4) Within [30] days of receiving the petition, any party designated in paragraph (3) above may
file with the Board a response to the petition, which may include:

(a) a statement regarding how the proposed urban growth area does not satisfy the
requirements of paragraph (8) below; and

(b) any other relevant information or analyses.
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(5) Within [10] days of receiving the last response to the petition, or [45] days from the filing
of the petition at the latest, the Board shall set a date, time, and place for a hearing on the
appeal, and shall commence a hearing on the date and time and at the place so set.

(a) All parties referred to in paragraph (3) above, as well as the municipality [or other
local government] filing the petition, shall be notified in writing of the hearing
within [30] days before the hearing.

(b) At least [30] days before the date of the hearing, the Board shall give notice to the
public of the date, time, place, and purpose of the hearing by publication in a
newspaper of general circulation in the [region or county]. The Board may also give
such notice, which may include a copy of the petition and supporting documents, by
publication on a computer-accessible information network or other appropriate
means.   

(6) The Comprehensive Plan Appeals Board may, in addition to the evidence gathered at the
hearing, consult any publicly available source of demographic, economic, land supply, land
demand, or other data in making its determination, as well as the plans of the state, [regional
planning agencies], and local governments.  

(7) Within [30] days of the completion of the hearing mandated by paragraph (5) above, the
Comprehensive Plan Appeals Board shall rule upon the petition.  The Board shall either
approve the petition, remand the petition, or reject the petition, as provided in paragraph (9)
below.  The Board shall, within [5] days of ruling on the petition, notify in writing the parties
referred to in subparagraph (5)(a) above of its decision and shall include in said writing the
legal and factual bases for its decision, including any data or plans consulted pursuant to
paragraph (6) above.

(8) The Comprehensive Plan Appeals Board shall, in ruling upon the petition, find in writing
whether or not:

(a) the procedural requirements of Section [6-201.1(5)], including the procedures for
dispute resolution, have been complied with;

(b) the criteria of Section [6-201.1(6)] and, as applicable for any new fully contained
community, Section [6-201.1(8)], have been satisfied, and the sequence of Section
[6-201.1(7)] has been adhered to; and

(c) the written determination by the [regional or county planning agency] pursuant to
Section [6-201.1(5)(e)] is arbitrary, capricious, or unreasonable.

(9) If the Board finds that:

(a)  the requirements of subparagraph (8)(a) have not been satisfied, but finds that the
requirements of subparagraphs (8)(b) and 8(c) above have been satisfied, then it
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shall remand the matter to the [regional or county planning agency] with instructions
to comply with the requirements of subparagraph (8)(a); 

(b)   the requirements of subparagraphs (8)(b) and/or 8(c) have not been satisfied,
whether or not the requirements of subparagraph (8)(a) have been satisfied, then it
shall approve the petition and shall include, with its findings,  recommendations of
how the urban growth area that is the subject of the petition may be revised to meet
the requirements of subparagraphs (8)(b) and (8)(c); or

‚ It is recommended that the Board be given the authority to suggest how the urban growth may
be revised to satisfy the statutory requirements (assuming all dispute resolution options have
been exhausted).  If the Board states how a disapproved urban growth area can be changed so
that it would be approved, the process of obtaining approval of the urban growth area is
streamlined.  This is because the parties do not have to guess or surmise what changes are
needed and do not have to develop an acceptable urban growth area by trial and error.  

(c) the requirements of subparagraphs (8)(a), (8)(b), and (8)(c) have been satisfied, then
it shall reject the petition.

(10) Within [30] days of the notification required by paragraph (7) above, any party referred to
in paragraph (5)(a) above may appeal the decision of the Comprehensive Plan Appeals Board
to the [trial-level] Court for the relevant county in the manner set forth in the [state
administrative appeals act or code of civil procedure] for judicial review. 

(11) If the Board approves the petition, then the enactment by a [regional or county  planning
agency] or municipalities [and other local governments] of any ordinance, referendum, or
measure purporting to adopt or otherwise implement the urban growth area that is the subject
of the petition shall be void and shall constitute a rebuttable presumption that any
development regulations adopted subsequent to said enactment may not be reasonable.

‚ As noted, if the Board approves the petition and therefore rejects the disputed urban growth area,
it is obligated to recommend those changes to the growth area that are necessary to ensure
compliance with the statute.  This will prevent the designation process from becoming an endless
cycle of proposals and rejections.  Until the growth area designation is resolved, however, state
approval of local comprehensive plans that are directly affected by the proposed growth area
cannot be completed, and some type of conditional approval will be necessary.  The Legislative
Guidebook provides, in Section 7-402.2, that the state may approve parts of a comprehensive
plan and reject others.

(12) If the Board rejects the petition, then, after [30] days from the notification required by
paragraph (7) above, the [regional or county planning agency] and the municipalities [and
other local governments] in the urban growth area that is the subject of the petition shall
incorporate and adopt the proposed urban growth area pursuant to Section [6-201.1(5)(d)]
as if the urban growth area were approved by agreement.
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Commentary:  Procedures for Authorizing State and Special District Projects Not Included in
       Approved Regional or Local Comprehensive Plans

An advantage to state approval of a regional or local comprehensive plan is that once the
approved plan is adopted, then no state agency, special district, or school district (if the state
legislature decides to include school districts in the process) may construct a capital improvement
that is not included in and described in the plan (see Section 7-402.2(24)).  The intention of such a
requirement is to ensure that such agencies or districts take seriously the review process for the plan.
It is also meant to encourage the agencies or districts to ensure that their own projects are
incorporated into the plan and that the projects mesh with the development objectives of the regional
planning agency or local government.

However, circumstances may arise where, despite best efforts, a capital improvement has not
been included in a regional or local plan.  This may be the result of timing – where a plan has
recently been  approved and the next update is several years away.  Alternately, it may be the result
of a new opportunity for funding, where, for example, federal monies are available for a short period
of time to provide matching funds for the project.  Sometimes the project will simply be omitted
inadvertently.

The following procedure is intended to provide a mechanism by which such large-scale or
significant capital improvements that were not described and included in a plan may be constructed
nonetheless.  Under this procedure, which is based in part on a Rhode Island statute,327 the state
agency, special district, or school district petitions the Comprehensive Plan Appeals Board for
approval of the capital improvement. Notices are sent to the regional or county planning agency or
the local government in which the capital improvement is proposed, who may file a written response
to the petition.  A hearing is held and the Board must determine, in approving the petition, whether
the project satisfies three criteria, among them, whether the proposed capital improvement has been
planned to, and in fact does, vary as little as possible from the regional or local comprehensive plan,
or, if it does vary, the manner in which it departs is insignificant.

The nature of the review is such that it will encourage state agencies, special districts, and school
districts to meet with the regional planning agency or local government to resolve any questions or
concerns about the proposed capital improvement, in order to ensure subsequent approval of the
proposed capital improvement by the Board.  One consequence may be that these agencies and
districts will instead attempt to ensure that their capital improvements are contained in local
comprehensive plans so that the procedure in Section 7-402.4 need not be employed.
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7-402.4 State[,] [and] Special District[, and School District] Projects Not Included in Approved
 Regional and Local Comprehensive Plans; Review by Comprehensive Plan Appeals Board

(1) Any state agency [,][or] special district[, or school district] that proposes to construct a
significant capital improvement within a [regional planning agency]’s or local government’s
jurisdiction that is not described as a capital improvement and included in the comprehensive
plan of that [agency] or local government, approved pursuant to Section [7-402.2] may do
so only with the approval of the Comprehensive Plan Appeals Board in accordance with this
Section.  What constitutes a “significant capital improvement” shall be defined by rule of the
[state planning agency]. 

‚ The state planning agency is given the authority to define “significant capital improvements”
that will be subject to this review, with the purpose of exempting small projects, such as
resurfacing, minor additions to public buildings, and repair and replacement of facilities that
have minimal impact on facility capacity.  If it is desired, capital improvements of school
districts may be omitted from regional comprehensive plans and therefore, by eliminating the
relevant bracketed language, would not be subject to the review process described in this
Section.

(2) The purposes of this Section are to:

(a) ensure coordination between state agencies[,] [or] special districts[, or school
districts] and regional planning agencies and local governments in the construction
of significant capital improvements that have not previously been described and
included in a regional or a local comprehensive plan; and

(b) provide a mechanism for review of such significant capital improvements that
balances the need to promote or protect the public health, safety, and welfare of the
people of the state[,] [and the] special district[, and school district] with the interests
of the region and the local government.

(3) A state agency[,] [or] special district[, or school district] that proposes to construct a
significant capital improvement that is not described and included in the comprehensive plan
of a [regional planning agency] or local government which has been approved pursuant to
Section [7-402.2] shall petition the Comprehensive Plan Appeals Board in writing for
approval of such capital improvement, which petition shall set forth:

(a) a description of the significant capital improvement that includes:
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1.  the location, such as lot or parcel number, street address, or other relevant
method of determining location, such as descriptions of rights-of-way and
easements;

2.  the type, use, or purpose of the project, including the number of persons to
be served by the project;

3.  the size of the project, including the acreage of the land, and any
descriptions of buildings, including their square footage;

4.  the year(s) of construction of the capital improvement; and

5.  the cost of the project, including construction, design, and engineering.

(b) a statement explaining why the proposed significant capital improvement is needed
to promote or protect the health, safety, and welfare of the people of the state; and

(c) a statement explaining how the proposed significant capital improvement has been
planned to, and in fact does, vary as little as necessary from the comprehensive plan
of the [regional or county planning agency] or the local government,  or how the
manner in which it varies is insignificant.

(d) a statement in writing from the [regional planning agency] or local government that
confirms that the significant capital improvement is not described in and is not
included in the comprehensive plan of the region or local government.

(4) A copy of the petition shall be sent by the petitioning state agency[,] [or] special district[,or
school district] to:

(a) the director of the [state planning agency];

(b) the director of the [regional or county planning agency], if any, for the region(s) in
which the significant capital improvement is proposed;

(c) the chief executive officer of the local government(s) in which the significant capital
improvement is proposed; and

(d) [other interested parties].

(5) The parties so notified shall have [30] days to file a written response to the petition with the
Comprehensive Plan Appeals Board and shall transmit a copy to all other parties so notified
as well as the petitioner.

(6) Within [15] days of the filing of the petition with the Comprehensive Plans Appeals Board,
the Board shall set a date, time, and place for a hearing on said review, and shall commence
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a hearing on the date and time and at the place so set.  At least [30] days before the date of
the hearing, the Board shall provide written notice of the hearing on the petition to the
petitioning state agency[,] [or] special district[, or school district] and to the parties listed in
paragraph (4) above as well as by publication in a newspaper of general circulation in the
area of the [regional planning agency] or local government that is the site for the proposed
significant capital improvement. It may also give notice,  which may include a copy of the
petition and supporting documents, by publication on a computer-accessible information
network or other appropriate means.

(7) The Comprehensive Plan Appeals Board may, in addition to the information presented at the
hearing or as part of the petition, consult any publicly available sources of demographic,
economic, land supply, land demand, or other data in making its determination as well as
plans of the state, its regional planning agencies, and its local governments.

(8) Within [30] days of the hearing, the Comprehensive Plan Appeals Board shall make its
decision on the petition.  The decision shall be in the form of a written opinion stating
whether the project is approved, approved with reasonable conditions, or rejected and the
manner or extent to which the proposed significant capital improvement does or does not
comply with the requirements of paragraph (9) below.  The written opinion shall be
transmitted, within [10] days of its issue, to the petitioning state agency[,] [or] special
district[, or school district] and to the parties referred to in paragraph (4) above.  

(9) No such petition shall be approved by the Comprehensive Plan Appeals Board unless the
Board determines that:

(a) the proposed significant capital improvement is consistent with an adopted plan of
the state[,] [or] special district [,or school district];

(b) the proposed significant capital improvement is needed to promote or protect the
health, safety, and welfare of the people of the state; and

(c) the proposed significant capital improvement has been planned to, and in fact does,
vary as little as necessary from the comprehensive plan of the [regional or county
planning agency] or the local government or the manner in which it varies is
insignificant, in the opinion of the board.

(10) Within [30] days of receipt of the written opinion, the petitioning state agency[,] [or] special
district[, or school district], or any of the parties referred to in paragraph (4) above may
appeal the decision of the Comprehensive Plan Appeals Board to the [trial-level] court for
the relevant county in the manner set forth in the [administrative appeals or review act or
code of civil procedure] for judicial review.
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Commentary: Financial Incentive to Prepare New Plan

In a state that mandates local planning (or regional planning agency), how do you induce local
governments (or regional planning agencies) to prepare plans, apart from providing direct funds to
do so?  If a local government or regional planning agency simply refuses to prepare a comprehensive
plan or repeatedly prepares a plan that does not meet state standards, what recourse is there?  A
number of states authorize, as a last resort, the withholding of discretionary and nondiscretionary
grant funds for local governments that are not in compliance with the state planning statutes.  

In Florida, if the state Administrative Commission (the administrative hearing body) finds that
a comprehensive plan or plan amendment is not in compliance with the Local Government
Comprehensive Planning and Land Development Regulation Act, then the Commission must specify
remedial action which would put the plan or amendment in compliance, and also may direct state
agencies not to provide funds for the expansion of roads, bridges, water and sewer systems in the
local government whose plan is not in compliance.328 It may also declare the local government
ineligible to receive Small City Community Development Block Grants, Recreation Development
Assistance Program funds, state revenue sharing, and grants under the coastal management program
(if it is the coastal management element of the plan which is in non-compliance.

Oregon authorizes the Land Conservation and Development Commission to withhold grant
funds from a local government that is in non-compliance with state planning goals, and it may have
the local government’s share of state-shared revenues withheld by the amount of state planning
grants already received, with the Commission empowered to retain a portion of the withheld funds
to cover costs.329  This power is part of the Commission’s general power to order local governments,
state agencies, and special districts to bring comprehensive plans (and land use regulations and
decisions) into compliance with state goals, which it may exercise only after due notice and a
hearing.330 

In Washington,331 the governor may reduce a city or county’s appropriations, cut off a county
or city’s road-fund distributions and its share of certain state-collected sales, use, and liquor tax
revenues, or rescind the county or city’s ability to collect real estate excise taxes, if a growth
management hearings board finds after a hearing that the county or city is not compliant and the
governor makes findings that the noncompliance is due to bad faith or unreasonable delay. These
sanctions may be applied for failing to adopt a comprehensive plan and for failing to designate urban
growth areas or critical areas or to enact regulations protecting critical areas. Washington’s approach
may be too harsh, in that it allows the governor to cut off not only grant funds but also basic tax
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revenue that the state happens to collect on behalf of a city or county.  It may be at the same time
too lenient, in that there are two levels of fact-finding before a county or city can be sanctioned for
the easily-proven fact that it did not produce a comprehensive plan by a given deadline.

In Tennessee, in counties and municipalities that do not have “growth plans” that have been
approved by statutorily created local planning advisory committees, certain state grants for housing,
infrastructure, tourism, and job training, as well as federal transportation and community
development funds are to remain “unavailable” until the plans are approved.332

An alternative approach is that of Rhode Island.  When that state enacted its Comprehensive
Planning and Land Use Regulation Act333 in 1988, it required that existing comprehensive plans had
to be brought into compliance with the provisions of that Act by a specific date, either by amending
an existing plan or proposing a new one.334  It also provided that comprehensive plans must be
updated at least once every five years, but with the proviso that comprehensive plans could not be
amended more than four times in a calendar year.335  There is no loss of grant money or other penalty
if a local government fails to timely submit a plan for approval under the Act which is ultimately
approved.   However, in such an instance, the director of administration will prepare, and the
comprehensive plan appeals board will adopt, a plan for that municipality without its approval,
subject to appeal by the municipality to the state supreme court.336

The following Section authorizes the governor to direct the withholding of state funds from
regional planning agencies (if the act applies to them) and local governments that do not prepare
required comprehensive plans or prepare plans that do not meet state standards (presuming that there
is a state review and approval process that determines whether the plan is in compliance with state
requirements).  Paragraph (3) of this Section provides a “warning period”: if a regional planning
agency or local government doesn’t submit a proposed plan within four years of the effective date
of this Act or within nine years of the approval of its most recent comprehensive plan or significant
amendment under the Act, it will receive a written notice from the state planning agency, and will
have one more year to comply before grant funds may be cut off, if the governor so decides.  Under
paragraph (5), eligibility for receipt of such grant funds is automatically restored when the regional
planning agency or local government submits a plan or amendment that is then approved by the
state.
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7-402.5  Submission of Plans Under This Act; Withholding of Grant Money

(1) If any [regional planning agency] or local government does not submit a proposed
comprehensive plan to the [state planning agency] for approval under Section [7-402.2] of
this Act, with such proposed comprehensive plan then being approved [, or approved in part
and rejected in part,] within [5] years of the effective date of this Act, then the [state planning
agency] shall notify the governor in writing of the failure of that [regional planning agency]
or local government to submit a proposed comprehensive plan for approval within the [5]-
year period.

(2) If any [regional planning agency] or local government does not submit a proposed
comprehensive plan or significant amendment thereto to the [state planning agency] for
approval under Section [7-402.2] of this Act, with such proposed comprehensive plan then
being approved [, or approved in part and rejected in part,] within [10] years of the most
recent approval of a comprehensive plan or significant amendment by that [regional planning
agency] or local government, then the [state planning agency] shall notify the governor in
writing of the failure of that [regional planning agency] or local government to submit a
proposed comprehensive plan or significant amendment for approval within the [10]-year
period.

‚ Paragraph (1) of this Section applies to submission of  regional or local comprehensive plans for
initial approval.  Paragraph (2) applies to submission of plan revisions or amendments after
initial approval – the requirement that plans be periodically updated.   The ten-year time limit
for updates is consistent with Section 7-406 on periodic revision of plans. In either case, failure
of a regional planning agency or local government to submit a proposed plan or amendment for
review and approval means that the state planning agency must notify the governor of this fact.

(3) If [4] years of the [5]-year period established by paragraph (1) above, or [9] years of the
[10]-year period established by paragraph (2) above, elapse for any [regional planning
agency] or local government, and the [agency] or local government does not submit a
proposed comprehensive plan or significant amendment thereto, then the [state planning
agency] shall notify in writing the chief executive officer of that [agency] or local
government of the provisions of this Section.

(4) Upon the receipt of the notice referred to in paragraphs (1) and (2) above, the governor may
declare the [regional planning agency] or local government named in the notice ineligible
to receive funds under the following grant programs: [list grant programs and statutory
citations].  The governor’s declaration shall render the named [regional planning agency] or
local government ineligible to receive funds under those grant programs enumerated in the
declaration.



 CHAPTER 7

337See Section 4-210, Adoption of Plans (Four Alternatives); Section 4-211, Certification of Plan; Availability
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338This language assumes a legislative body like a city council where the number of persons who can vote is
fixed by statute or charter  In New England states, where the town meeting form of government may exist, the legislative
body would be the town meeting. Consequently, the language here may need to be modified to require “a majority of
all present and voting members” of the town meeting approving the plan.
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(5) Eligibility to receive said funds under those grant programs enumerated in the governor’s
declaration shall be restored to any [regional planning agency] or local government when:

(a) that [regional planning agency] or local government submits for approval a proposed
comprehensive plan or significant amendment and the proposed comprehensive plan
or amendment is approved [, or approved in part and rejected in part,] pursuant to
Section [7-402.2] of this Act; and

(b) the governor has been notified in writing of the same.

Commentary: Adoption, Amendment, and Recordation of Local Comprehensive Plans

Sections 7-403 to 7-405 contain procedures for adopting, certifying, recording, filing, and
amending the local comprehensive plan.  These provisions are similar to those for state and regional
agencies described elsewhere in the Legislative Guidebook.337  

7-403 Adoption of Local Comprehensive Plans

(1) With the recommendation of the local planning commission, if one exists, the legislative
body of the local government may adopt the local comprehensive plan as a whole by a single
[ordinance or resolution] or may, by successive [resolutions or ordinances], adopt successive
elements of the plan, and any other amendment thereto.

(2) The adoption of the local comprehensive plan or of any such part or other amendment shall
be by [ordinance or resolution] of the legislative body carried by the affirmative votes of not
less than a majority of the entire membership of the legislative body.338  The [ordinance or
resolution] shall refer expressly to the document intended by the legislative body to form the
whole or part of the plan.  The action taken shall be recorded on the plan or part or other
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amendment by the identifying signature of the presiding officer and the clerk of the
legislative body. 

7-404 Certification, Filing, and Recordation of Local Comprehensive Plans; Availability for
Purchase; Computer Access to Plans

(1) A true copy of the adopted local comprehensive plan or part or other amendment thereof and
a true copy of its adopting [ordinance or resolution] shall be certified by the legislative body
and filed with the clerk of the legislative body, the public library that serves the area in
which the local government is located, the state library, [the director of the regional planning
agency in the region where the local government is located,] the chief executive officer of
any adjoining local government, and the director of the [state planning agency].

(2) The adopted local comprehensive plan or part or other amendment thereof shall be filed and
recorded with the recorder of each county wherein the local government is located.

(3) The [chief executive officer or director of planning] of the local government shall make the
local comprehensive plan or part or other amendment available for purchase by the public
at actual cost or at a lesser amount.

(4) The [chief executive officer or director of  planning] of the local government may also make
the local comprehensive plan or part or other amendment available in whole or in a summary
form for viewing and downloading by the public on a computer-accessible information
network.

7-405 Amendment of Local Comprehensive Plans

(1) The legislative body of the local government may amend the local comprehensive plan from
time to time in the manner provided for in Sections [7-401] to [7-404] above , but not more
than [once] during any calendar year, except:

[(a) in the case of an amendment involving the siting, significant expansion, or
significant reduction of a state facility pursuant to Section [5-101] et seq.;]

[(b) in the case of an amendment involving an area of critical state concern pursuant to
Section [5-201] et seq.;]

[(c) in the case of an amendment involving a development of regional impact pursuant
to Section [5-301] et seq.; and]

(d) in the case of a natural or man-made emergency.  In such a case, the legislative body
may amend the local comprehensive plan more than [twice] during any calendar
year if the additional plan amendment receives the [unanimous or two-thirds] vote
of the legislative body and the legislative body in the [ordinance or resolution]
approving the amendment states the nature of the emergency.
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339See the commentary to Section 8-601, Development Impact Fees.

340See, e.g., U.S.C.A. §3601 et. seq. (the Federal Fair Housing Act); City of Edmonds v. Oxford House, Inc. 514
U.S. 725 (1996) (holding that non-occupancy based definition of “family” was not exempt from provisions of the Fair
Housing Act, U.S.C.A. §3607(b)(1)); see generally Daniel Lauber, “A Real LULU: Zoning for Group Homes and
Halfway Houses Under the Fair Housing Amendments Act of 1988,” John Marshall L.Rev. 29, No. 2 (Winter 1996):
369-407.

341John Vranicar, Welford Sanders, David Mosena, Streamlining Land Use Regulation: A Guidebook for Local
Governments, prepared for the U.S. Department of Housing and Urban Development, Office of Policy Development and
Research by the American Planning Association (Washington, D.C.: U.S. GPO, November 1980), esp. Ch. 5; NAHB
National Research Center, Affordable Residential Land Development: A Guide for Local Government and Developers
prepared for the U.S. Department of Housing and Urban Development, Office of Policy Development and Research
(OPDR) (Washington, D.C.: OPDR, November 1987); Charles Lerable, Preparing a Conventional Zoning Ordinance,
Planning Advisory Service Report No. 460 (Chicago: American Planning Association, 1995).
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Commentary: Periodic Review and Revisions of the Local Comprehensive Plan and Land
Development Regulations

Plans and land development regulations should not be static documents and should be revisited
on a periodic basis.  There are good reasons for this. A community’s values may change, in part as
a result of changed issues facing it.  New land uses and forms of development may arise that need
to be taken into account. The supply and demand for developable land may change substantially due
to significant economic or social changes.  Old development regulations may, for a variety of
reasons, prove unworkable or ineffective in addressing the problems for which they were originally
enacted.  For example, the development standards in subdivision regulations may be producing
streets that are too wide and too costly to maintain (as well as to construct).  The local government
may also find that, over time, the patchwork amendment of the plan and regulations has yielded a
system that is hard to understand for the average citizen, much less the sophisticated developer or
home builder.  The parts don’t fit together very well and the land development process becomes
creaky, maze-like, and unpredictable.  Finally, the federal and state case law affecting the
comprehensive plan and land development regulations may change (e.g., the case law surrounding
the constitutionality of development impact fees and other exactions339) as well as federal and state
statutes (e.g., federal and state statutes on group homes, family definition, and discrimination against
the disabled340).

The need to periodically assess comprehensive plans and land development regulations and their
operation has been recognized in the planning and popular urban affairs literature.341 A 1998 account
of an effort to rewrite the Minneapolis zoning code characterized the difficulty with the existing
ordinance:
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342Alan Erhrenhalt, “The Trouble with Zoning” Governing 11, No. 5 (Feburary 1998): 28-34, at 33. 

343N.J. Stat. Ann. §§40:55D-89 and -89.1 (1997). Section 89.1 reads as follows: “The absence of the adoption
by the planning board of a reexamination report pursuant to [§40:55D-89] shall constitute a rebuttable presumption that
the municipal development regulations are no longer reasonable.”

344Id.  Florida statutes also require that the local planning agency prepare and that the governing body adopt,
in whole or in part, a report assessing and evaluating the success or failure of the comprehensive plan, or element or
portion thereof.  Such a report much be completed at least once every five years after the adoption of the plan and also
sent to the state land planning agency. The report is to suggest changes needed to update the plan or its elements.  Fla.
Stat. §163.3191 (1996).  See also Cal. Evid. Code §669.5 (1998), under which land use regulations that unduly restrict
residential development lose the presumption of validity. 

For an early discussion of the use of the comprehensive plan as a presumption-shifting device in supporting the
constitutionality of local zoning and subdivision regulations, see also William A. Doebele, Jr., “Improved State Enabling
Legislation for the Nineteen-Sixties:  New Proposals for the State of New Mexico,” Natural Resources Journal 2 (1962):
321, 336-337; William A. Doebele, Jr., “Horse Sense About Zoning and the Master Plan,” Zoning Digest 13 (1961): 208,
212-14.  Cf. Daniel R. Mandelker and A. Dan Tarlock, “Shifting the Presumption of Constitutionality in Land-Use Law,”
Urban Lawyer 24,  no. 1 (Winter 1992): 1-50, at 47-49.  Mandelker and Tarlock favor linking presumption-shifting to
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     Some of the complexities of the Minneapolis zoning law sound like they were written by
Abbott and Costello.  Let’s say you own an apartment building, and you want to know
whether you can build an addition to it.  You discover that it is zoned R5A–general
residential.  You go to the codebook and it defines R5A as being the same as R5, but
allowing a little more density.  So you look up R-5, and the basic meaning of that is a little
denser than R4.  In the end you are back to R1, and you still can’t make any sense of it.
About all you can do is consult the planning department.  “The only person who understands
this is the zoning inspector,” concedes Planning Commissioner Dick Little. “You have to
rely on his interpretation.”
. . . The code sets up more than 20 categories of commercial use, and imposes tight
restrictions on most of them.  If a piece of land is zoned B-2, for example, that means that
the 1963 planners [the last time the zoning code was updated was in 1963] meant for it to
house small scale “neighborhood” retail units, but not wider-ranging “community” retail,
such as pet stores, music stores or photography studios.342

 Reports by the National Commission on Urban Problems (1968), the President’s Commission
on Housing (1982), and the federal Advisory Commission on Regulatory Barriers (1991) all
contained recommendations that local governments should regularly take a close look at the
regulatory systems (see commentary at the beginning of this Chapter).  As noted above, the
Advisory Commission called for states to institute “barrier removal” plans that would provide a
comprehensive assessment of both state and local regulations and administrative procedures with
a special focus on their impact on housing affordability.

New Jersey law 343 requires a “general reexamination” of the plan and regulations and shifts the
presumption of constitutionality against local land development regulations if the local government
does not review the “master plan” (as it is termed in New Jersey) every six years.344
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a local government’s comprehensive plan to detect “political malfunction” in a community that is producing bizarre or
unjustified land-use decisions, like single-tract spot zoning. Under their approach, a land-use decision that is consistent
with a comprehensive plan is presumed constitutional and one that is not is presumed unconstitutional. “The advantage
of this approach is that it allows a court to avoid making an independent judgment on a local government’s political
process as a basis for presumption-shifting.  Instead, the court can rely on the comprehensive plan as the basis for
deciding when the presumption should shift.  The objection to this approach is that reliance on the plan is not justified
if it is also produced by a process that malfunctions politically.”  Id., 48-49.

345Conceivably, a legislative body could adopt some elements of the general review while simply accepting
others, without necessarily endorsing them.
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Section 7-406 below, based partially on the New Jersey statute, proposes that local governments
conduct a systematic review of their local comprehensive plan and land development regulations
at least every five years, including a revision of the comprehensive plan at least every ten years, but
more often at the discretion of the local government.  For example, it may be preferable for the local
government to conduct a review whenever significant changes in the land market indicate a need
for a review.  It proposes that the legislative body assign this responsibility to the local planning
agency, the local planning commission, or an advisory task force that would develop a written report
with recommendations.  The reexamination would look not only at the language of the
comprehensive plan and land development regulations but also at the way they were being
administered. The Section  provides examples of topics to be considered in the reexamination. Under
the model, it would be necessary only for the review to be completed and the written report to be
accepted and/or adopted by the legislative body.345  If no reexamination report or revised plan is
adopted as required, the state can withhold the local government’s funding under certain specified
programs until a written report is made.

7-406 Periodic Review and Revisions of Local Comprehensive Plans and Land Development
Regulations

(1) The legislative body of the local government shall review the local comprehensive plan and
land development regulations at least once every [5] years and shall adopt such parts or other
amendments to the plan and regulations in accordance with the provisions of Sections [7-
405] and [8-103], as the legislative body deems necessary to update the plan and regulations.
The legislative body shall revise, or cause to be revised, and adopt a new local
comprehensive plan at least once every [10] years.

[or]
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346This language gives the local government the ability to undertake the general reexamination more often than
every five years, for example, when there is a significant change in market conditions that will affect the assumptions
and projections of the plan. 
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‚ The following two paragraphs are intended to provide an inducement for maintaining an up-to-
date local comprehensive plan and land development regulations and for periodically
reevaluating them in-between revisions.

(1) The legislative body of the local government shall, at least once every [5] years,346  provide
for a general reexamination of the local comprehensive plan and land development
regulations to be conducted by the local planning commission, if one exists, the local
planning agency, or an advisory task force appointed for that purpose.  It shall prepare, or
cause to be prepared, and adopt a revision of the local comprehensive plan at least once
every [10] years in lieu of a reexamination report upon the comprehensive plan.

(a) The legislative body shall review and, by [resolution], adopt or adopt with changes
a report of the findings of such reexamination, or portions thereof , a copy of which
shall be filed with the clerk of the legislative body and sent to [the director of the
regional planning agency in the region where the local government is located,] the
chief executive officer of any adjoining local government, and the director of the
[state planning agency].  

(b) The first such reexamination report shall be completed by [date].  Thereafter, the
legislative body shall provide for a general reexamination to be completed at least
once every [5] years from the previous reexamination and a revision of the local
comprehensive plan at least once every [10] years.  

(c) The reexamination report shall state, but shall not be limited to stating, with regard
to the local comprehensive plan:

1. the major problems and opportunities facing the local government at the
time of the adoption of the last reexamination report or local comprehensive
plan;

2. the extent to which such problems and opportunities have been reduced or
have increased subsequent to such date;

3. the extent to which the vision articulated in the local comprehensive plan
has been achieved; 

4. the extent to which actual development has departed from development
patterns proposed in the local comprehensive plan; 
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347See Stuart Meck, “A Model Request for Proposals for Drafting a New Zoning Code,” Zoning News (Chicago:
American Planning Association, September 1996): 1-4.  Some of the topics in the list of considerations are drawn from
this article.
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5. the extent to which there have been or need to be significant changes in the
assumptions, forecasts, projections, goals, policies, and guidelines that are
the basis of the local comprehensive plan (including assumptions about
population and economic forecasts and the local land market, changes in
land-use projections and in designation of areas in the land-use element for
projected land uses, and changes in any applicable state or regional plans
or in the plans of adjoining local governments), and what amendments, if
any, to the local comprehensive plan should consist of;

6. the extent to which proposed actions contained in the program of
implementation have been carried out; and

7. whether a new local comprehensive plan should be prepared based on the
magnitude of changes currently facing the local government.

(d) The reexamination report shall contain an analysis of changes in, or alternatives to,
existing land development regulations in response to the reexamination or revision
of the local comprehensive plan. The report may also consider, but is not limited to
considering:347

1.  the relationship of the land development regulations to the vision statement
and goals, policies, and guidelines in the local comprehensive plan;

2. proposed actions for new land development regulations or amendments to
existing regulations  contained in the program of implementation of the
local comprehensive plan;

3. measures or actions that may be necessary in connection with a land supply
monitoring system pursuant to Sections [7-204.1 (5) to (7)];

4. the organization, clarity of language, internal consistency, and usability of
the existing land development regulations;

5. the adequacy of definitions contained in the existing land development
regulations and whether they conflict with definitions in state statutes;

6. the actual or potential beneficial and adverse impacts of the land
development regulations upon development, including any unnecessary
cost-generating requirements for housing and other provisions that may
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adversely affect the supply of affordable housing, contained in the existing
land development regulations; 

7. improvements and exactions, prescribed in Section [8-601];

8. development standards adopted as part of the improvements and exactions
ordinance;

9. development impact fees, prescribed in Section [8-602];

10. the modification of the unified development review process established
pursuant to Section [10-201 et seq.];

11. the establishment or modification of a consolidated review process pursuant
to Section [10-208];

12. changes in fees for development permits; 

13. federal and state court decisions and federal or state statutes that may affect
the validity of existing land development regulations;

14. changes in the types or characteristics of land uses or development proposed
to be located within the jurisdiction of the local government; and

15. patterns in petitions for appeals, variances, and mediations.

(2) If a local government fails to revise and adopt its comprehensive plan in more than [10]
years and/or fails to produce a reexamination report that has been adopted by the legislative
body pursuant to paragraph (1) above, the governor may declare the local government
ineligible to receive funds under or more of the following grant programs: [list grant
programs and statutory citations].  

(a) The governor’s declaration shall render the named local government ineligible to
receive funds under those grant programs enumerated in the declaration. 

(b) Eligibility to receive said funds under the grant programs enumerated in the
governor’s declaration shall be restored when the local government has adopted a
comprehensive plan or reexamination report as required by this Section and the
governor has been notified in writing of the same.

IMPLEMENTATION; AGREEMENTS WITH OTHER 
GOVERNMENT AND NONPROFIT ORGANIZATIONS
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348Portions of this commentary are based, in part, on “A Working Paper on Official Maps,” by Brian W.
Blaesser and Daniel R. Mandelker, in Modernizing State Planning Statutes: The Growing SmartSM Working Papers, Vol.
2, Planning Advisory Service Report, No. 480/481  (Chicago:  American Planning Association, September 1998). See
also Daniel R. Mandelker and Brian W. Blaesser, Corridor Preservation: Study of Legal and Institutional Barriers,
prepared for the Office of Real Estate Services (Washington, D.C.: Federal Highway Administration, 1996).  Professor
Mandelker also assisted in the drafting of the model corridor map statute in Section 7-501.  Mr. Blaesser critiqued several
drafts of the model statute as well.

349Delaware: Del. Code Ann. tit. 22, §701 (1997); Massachusetts: Mass. Gen. Laws ch. 41, §81E (1997); New
York: N.Y. Gen. City. Law § 26 (1997); South Carolina: S.C. Code Ann. § 6-7-1230 (1997).
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Commentary: Corridor Maps348

WHAT IS A CORRIDOR MAP?
Section 7-501 authorizes a “corridor map,” which is different from the “official map” provided

for by earlier model legislation.  However, because the corridor map is analogous in some respects
to the official map, some description and history of the official map are helpful in understanding the
purposes to be served by the corridor map.  The official map allows a local government to “reserve”
designated land areas for later public improvements. Once a local government adopts an official
map, the local government has the authority to prohibit development, subject to constitutional
limitations, on the designated land areas, protecting the mapped area from development that would
interfere with the future public improvement and, in most cases, increase the cost of the land.

Based on the local government’s comprehensive plan and its plan for thoroughfares, the local
government produces a map of land indicated for future public use.  The effect of such an indication
is that the public is placed on notice that the local government or some other level of government
intends in the future to “take” or formally acquire title to the land under eminent domain in order
to provide the indicated public facility.  The most common approach is for the local government to
forbid, either outright or absent special circumstances, the construction of permanent structures on
land indicated on the official map as future public land.  At the time of condemnation, the
government will not have to pay the added value of land with buildings or structures on it nor incur
the substantial cost of removing the structures that are in the path of the project.  Also, if permanent
buildings and other structures are not allowed to be built in the way of public facilities, there will
be fewer persons and businesses displaced by such projects.

The Legislative Guidebook recommends the use of corridor maps for transportation facilities
only.  The need for transportation corridors to be protected comes from their linear nature: an
obstruction in the intended corridor will necessitate either increased expense or a detour of the
corridor.   Similar linear public uses, such as drainage facilities, may have a similarly strong need
for protection.  Although official map legislation has been used to protect parks and open space,349
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350Pennsylvania: 53 Pa. Stat. Ann. §10401 (1997)  (flood control basins, storm water management areas, and
drainage easements).

     351Alabama: Ala. Code  §11-52-34 (1997); Massachusetts: Mass. Gen. Laws ch. 41, § 81E (1997); Oklahoma:
Okla. Stat. Ann. §11-47-118 (1998); Pennsylvania: 53 Pa.Stat. §10403 (1997).

352505 U.S. 1003 (1992).

    353505 U.S. 1015.
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and other non-linear public facilities,350 as well as thoroughfares, the necessity of protecting such
other, non-linear public uses is not typically as great nor as legally defensible; obstruction on one
parcel of land can often be addressed by condemning another nearby parcel instead.  Because the
need to condemn is much less compelling in such cases, the probability of a successful legal
challenge to the official map becomes greater.  Consequently, the model statute presented in Section
7-501 below is limited to transportation facilities. 

Many official map statutes provide that subdivision plats, upon approval, are incorporated into
the official map.351  The primary reason for such a provision is to coordinate the thoroughfares of
the existing official map with the streets of subdivisions (which are generally minor streets).
However, it is now recognized that the subdivision of land can interfere with land reservation
through corridor maps, so land subdivision is treated as “development” under the model law that
requires permission from the local government.

THE TAKINGS PROBLEM
But there is a down side to the official map.   As described above, the local comprehensive plan

and the official map can provide predictability by identifying in advance the desired location of
public facilities.   However, the price of that predictability under an official mapping designation
is that the landowner is unable to build upon land that has been so designated unless the official map
legislation provides some form of relief.  This has usually been provided through a variance when
hardship can be demonstrated. A landowner banned from constructing permanent buildings or
structures on his or her property for an indefinite period of time could argue that the government has
deprived him or her of the reasonable use of his or her land.  This is the scenario that the U.S.
Supreme Court faced in Lucas v. South Carolina Coastal Council.352  There, a South Carolina statute
provided that no permanent structure could be built within a certain distance of the ocean shoreline.
A landowner purchased a seaside parcel of land before the enactment of the statute with the intent
to build a house similar to the existing houses in the neighborhood but was forbidden under the
statute to construct any permanent structure on his parcel because of its proximity to the shoreline.
The Supreme Court held that “where regulation denies all economically beneficial or productive use
of land,”353 there is a taking per se, entitling the land owner to compensation under the Fifth and
Fourteenth Amendments to the U.S. Constitution.  In the Court’s words, a “total deprivation of



 CHAPTER 7

354505 U.S. 1017.

     355Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926).

     356Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978).

357Arnold v. Prince George’s County, 311 A.2d 223 (Md. 1973) (indication of road in master plan not a taking);
Marvin E. Neiberg Real Estate Co. v. St. Louis County, 488 S.W.2d 626 (Mo. 1973) (selection of highway route under
agreement between county and state highway department for selection of secondary state highways not a takeing).

358People ex rel Dep’t of Transp. v. Diversified Properties Co., III, 17 Cal. Rptr.2d 676 (Cal. App. 1993) (city
refused to issue permit because state intended to built freeway on the land, and city and state had informal agreement
to prevent development of intended freeway land); San AntonioRiver Auth. v. Garrett Bros., 528 S.W.2d 266 (Tex. Civ.
App. 1975) (subdivision plan rejected because of specific request of river authority which intended to build dam on
property); Plainfield v. Borough of Middlesex, 173 A.2d 785 (N.J.L. Div. 1961) (privately-owned land previously zoned
residential rezoned to allow only parks and schools).  But see Dep’t of Transp. v. Lundberg, 825 P.2d 641 (Ore. 1992)
(citing requirement of sidewalk dedication not done to depress value of land for compensation), cert. den’d 506 U.S. 975
(1992).
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beneficial use is, from the landowner's point of view, the equivalent of a physical appropriation”354

by the government.
The U.S. Supreme Court in its Lucas decision determined that a permanent or indefinite

deprivation of all reasonable usage of the land by government regulation constitutes a regulatory
taking, since the government did not take title or possession of the property as in the typical physical
takings case.  Because all government regulation of the use of property impacts the value of that
property to some degree, the Supreme Court has time and again been called upon to review laws that
have limited or restricted the usage of the land and has generally upheld those laws as long as some
reasonable use was feasible.  Zoning, with its height, density, and use restrictions, limits the uses
of a parcel of land but has been upheld as long as it did not make the land effectively useless.355 
Historic preservation laws, which forbid a landowner to change the outward appearance of his or
her building, have also been upheld when the landowner could continue to make beneficial use of
the interior of the building.356  

In state cases on official maps, the courts have repeatedly ruled that merely indicating on an
official map the intention to eventually take certain property for public use does not by itself effect
a taking. 357On the other hand, various courts have found that the prohibition of developing a parcel,
or the down-zoning of a parcel of land, done in order to depress the value of the land in anticipation
of a taking of the land under eminent domain, is itself a taking, entitling the land owner to the pre-
regulation value of the land, which is the value when the owner could reasonably develop the land.358

The courts have also considered in several cases whether an official map is a taking.  One New
Jersey Supreme Court case found unconstitutional a state statute that required subdividers to reserve
land shown on an official map for park and playground use for one year. The court held that the
reservation amounted to a unilateral option to reserve the land and was constitutional only if the



 CHAPTER 7

359Lomarch Corp. v. City of Englewood,  237 A.2d 881 (N.J. 1968). See also Urbanizadora Versalles, Inc. v.
Rivera Rios, 701 F.2d 993 (1st Cir. 1983) (invalidating official map reservation for highway that was in effect for 14
years); Jensen v. City of New York, 369 N.E.2d 1179 (N.Y. 1977) (reservation made property “virtually unsalable”);
Miller v. City of Beaver Falls, 82 A.2d 34 (Pa. 1951) (invalidating reservation for parks and playgrounds although
reservation for streets previously upheld).

360N.J. Stat. Ann. §40:55D-44.

361330 A.2d. 40 (N.J. App. Div. 1975).  Contra Lachman v. Hall, 364 A.2d 1244 (Del. Ch. 1976).

362563 So.2d 622 (Fla. 1990).

363563 So.2d at 626.

364641 So.2d 50 (Fla. 1994).
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municipality compensated the landowner.359 The State of New Jersey has now codified the
compensation requirement for official map reservations in its subdivision control legislation.360

Courts may be less likely to find a taking under a state corridor preservation law when the state
agency is required to purchase reserved property if development is denied.  Another New Jersey
case,  Kingston E. Realty Co. v. State,361  involved an official map statute that required the issuance
of a permit if the state highway agency did not take any action to acquire the property within 120
days of the denial of a development permit by a municipality.  The statute was upheld, and the court
distinguished the case from Lomarch on the grounds that restriction was for a shorter period of time
and was not a blanket reservation.

The Florida Supreme Court in Joint Ventures, Inc. v. Department of Transportation362 held that
the state's highway corridor mapping law, on its face, violated substantive due process because its
very purpose was to prevent the development of land that would increase the cost of planned
acquisition.  In that case, the DOT's recordation of the map of reservation precluded the issuance of
development permits.  The court found that "freezing" property in this fashion was no different than
government deliberately attempting to depress land values in anticipation of eminent domain
proceedings – in effect, placing a “heavy governmental thumb on the scales to ensure that in the
forthcoming dispute between it and one or more of its citizens, the scales will tip in its own favor.”363

 In a later decision, Palm Beach County v. Wright,364 the Florida Supreme Court held that an
unrecorded county thoroughfare map adopted as part of the mandatory county plan was not a taking
on its face, even though the effect of the map was to prohibit all development in the corridor that
would impede future highway construction.  The county noted that the thoroughfare map was a long-
range planning tool tied to its comprehensive plan and did not designate the exact routes of future
highways.  The county also contended the map provided enough flexibility so that it could not be
determined whether a taking had occurred until a developer submitted an application for
development.  At that time the county would be able to work with the developer to mitigate the
effect of the map such as density transfers and development clustering to avoid the highway right-of-
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366641 So.2d at 52.

     367483 U.S. 625 (1987).

     368512 U.S. 374 (1994).
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way.  The county also contended that the map would have the effect of increasing the value of
properties within the corridor.

The court's reasons for upholding the thoroughfare map in this case while invalidating the
corridor mapping law on its face in the Joint Ventures case are instructive for designing corridor
map legislation.  Specifically, the court noted that the thoroughfare map limits development only
to the extent necessary to ensure compatibility with future land use, is not recorded as were the maps
of reservation, may be amended twice a year, and does not precisely indicate road locations.365

When a landowner/developer submits a development approval application, the county, as the
permitting authority, has the flexibility to ameliorate hardships caused by the plan.  It can work with
the landowner/developer to “(1) assure that the routes through the land will maximize development
potential; (2) offer development opportunities for clustering the increasing densities at key nodes
and parcels off the corridors; (3) grant alternative and more valuable uses;   (4) avoid loss of value
that results from taking by using development rights transfer and credit for impact fees; and, if
necessary, (5) alter or change the road pattern.”366

Two U.S. Supreme Court decisions are important in the discussion of official maps.  Both
address the use of exactions, such as a requirement that a developer dedicate land located in a
mapped corridor to a state or local government for future use as a roadway.  In Nollan v. California
Coastal Commission,367 the owners of a seaside house applied for a permit to build a larger house,
which the state Coastal Commission would not approve unless they dedicated a portion of their
property directly along the beach as a easement of the public to cross their property.  The Court
invalidated the permit requirement, applying a nexus test which limits dedications to land necessary
to meet needs created by the new development; that is, where there is a “nexus” between the
dedication extracted from the developer and the demand for public services created by the
development.  Land dedications for public facilities are invalid when a development does not create
the need for the dedication.  The Supreme Court clarified the meaning of the Nollan case for
exactions in its Dolan decision, decided a few years later.

In Dolan v. City of Tigard,368 the city adopted a comprehensive plan noting that flooding had oc-
curred along a creek.  The plan suggested a number of improvements to the creek basin and
recommended that the floodplain be kept free of structures and preserved as greenways to minimize
flood damage.  A plan for the downtown area proposed a pedestrian/bicycle pathway intended to
encourage alternatives to automobile transportation for short trips in the business district.  The
Dolans, owners of a store in the city's central business district, which was near the creek, planned
to double the size of their store, pave a 39-space parking lot, and build an additional structure on the
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     369512 U.S. at 388.

     370512 U.S. at 391.

     371512 U.S. at 391.
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property for a complementary business.  To implement its plans and land development code, the city
conditioned the Dolans’ building permit with a requirement that they dedicate roughly ten percent
of their property to the city.  The dedication included land within the floodplain for the improvement
of a storm drainage system along the creek and a 15-foot adjacent strip for a pedestrian-bicycle
pathway.  To justify the dedication, the city found that the pathway would offset traffic demand and
relieve congestion on nearby streets, and that the floodplain dedication mitigated the increase in
stormwater runoff from the Dolan property.  The owners challenged the dedication requirement in
court, and the case proceeded ultimately to the U.S. Supreme Court.

The Court held a “nexus” existed, as required by the Nollan case, between a legitimate
government purpose and the permit condition on the Dolan property.  But the Court found that a
taking had occurred because "the degree of the exactions demanded by the city's permit conditions
[did not] bear the required relationship to the projected impact of [plaintiffs'] proposed
development."369  The Court reviewed the tests that state courts had adopted to decide this question
and rejected all of them.  It held the “reasonable relationship” test adopted by a majority of state
courts was closest to “the federal constitutional norm,” but rejected it because it is “confusingly
similar”370 to the minimal level of scrutiny courts require under the equal protection clause.

Instead, the Court adopted a “rough proportionality” test to determine whether a taking has
occurred under the federal constitution.  The Court explained that “[n]o precise mathematical
calculation is required, but the city must make some sort of individualized determination that the
required dedication is related both in nature and extent to the impact of the proposed
development.”371  In a footnote, the Court added that the city had made an “adjudicative decision”
to condition plaintiffs' building permit, and that "in this situation" the burden of proof rests with the
city.  An adjudicative decision, also known a quasi-judicial decision, requires the decision maker,
as the basis for its decision, to determine the facts of a matter through a hearing, to make findings
of fact, and to exercise discretion of a judicial nature in weighing the evidence and arriving at its
decision.  Dolan shifted the burden of proof because the exaction was imposed through adjudication
as a condition on the developer.  

The test the Court adopted for exactions in Dolan requires local governments to justify their
exactions more carefully than the test adopted by a majority of state courts, and property owners can
rely on the federal test by suing under the federal Constitution in state courts.  However, the Court
in the Dolan case appears to rely on the adjudicative nature of the city’s dedication requirement,
while an exaction in an official map program is more in the nature of legislative action, regulating
the actions of many, than an adjudication of the rights and duties of one.  Nevertheless, because
“rough proportionality” may be found by the Court to be the applicable test even in non-adjudicative
instances, it would be wise for a local government to support an exaction in an official map area with
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372Advisory Committee on City Planning and Zoning, U.S. Department of Commerce, A Standard City Planning
Enabling Act (Washington D.C.: U.S. GPO, 1928), 34-43.

373Edward M. Bassett, Frank B. Williams, Alfred Bettman, and Robert Whitten, Model Laws for Planning
Cities, Counties, and States (Cambridge, Mass.: Harvard University Press, 1935), 89-92, 110-113.

374Advisory Commission on Intergovernmental Relations (ACIR), “An Act to Authorize Local Governments
to Adopt Official Maps, in ACIR State Legislative Program: Environment, Land Use, and Growth Policy, Vol. 5
(Washington, D.C.: U.S. GPO, 1975), 116, 118.
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careful planning preceding the designation of a transportation corridor and with studies or other
documentation that demonstrate that the exaction is in fact related to transportation needs.

APPROACHES TO THE TAKINGS PROBLEM
One of the earliest comprehensive planning laws, and the model for state planning enabling acts

for decades, is the Standard City Planning Enabling Act (SCPEA).372  The SCPEA declared that the
official map is only a reservation of the land indicated on the map as for public use, and not the
establishment of a right-of-way, nor the taking of land therefor.  The SCPEA also required the
payment of compensation at the time the map was adopted, but not for improvements added later.
The logic behind this approach was that, having received notice that the land was intended for
eventual public use, the owner should not be entitled to compensation for building in the intended
right-of-way. This approach to the takings problem is not workable, however, because, in failing to
provide compensation for the later improvements, it opens the local government to takings claims
based on inadequate compensation.

Another approach to official maps was proposed in 1935 by Alfred Bettman in Model Laws For
Planning Cities, Counties, and States.373   The proposed Municipal Mapped Streets Act, and the
parallel County and Regional Mapped Roads Act, required that the planning commission have
adopted a master plan including a major street plan before the municipal or county council could
adopt an official map.  Before adopting or amending any official map, the council has to hold a
public hearing, for which all owners of land affected by the proposed map must receive notice by
mail.  Once the official map is adopted, the city or county may provide by ordinance that no permit
be issued for any building or structure that will lie in whole or in part in a street indicated on the
map.  To relieve potential hardship under such a moratorium, the ordinance shall provide for the
grant, by the board of zoning appeals or another designated body, of permits to build on mapped
streets.  The board must hold a hearing after proper notice before making a decision, and can place
area, height, and other restrictions and conditions on the issuance of such a permit. The board cannot
issue a permit to build in a mapped street unless it finds that the property of which the mapped street
is a part “will not yield a reasonable return” without such permit or that, after balancing the city’s
or county’s interest in preserving the official map with the owner’s interest in making use of his or
her land, the permit is required by “justice and equity.”

The solution applied in a model law by the Advisory Commission on Intergovernmental
Relations 374 is to restrict the development of the dedicated land but to also provide that, once a
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landowner applies for a permit to develop on dedicated land, the local government has a certain
specific period of time to either commence eminent domain proceedings against the land in question
or to amend the official map so that the land in question is no longer dedicated.  This allows the
government to avoid dealing with the problem until the landowner actually wants to develop the
land.  However, once the problem arises and the owner seeks permission to develop the dedicated
land, the limitation of this approach becomes apparent: the government has only the choice of
buying the property, whether the government is ready to use it for the public project or not, or
changing the map so that the land in question is no longer set aside for a public use.  A modern
approach would give the government several alternate options.

Another approach is to forbid the construction of buildings or permanent structures on land
dedicated on an official map, but to then allow a variance in certain circumstances at the time the
landowner applies for a permit to build.  Such a procedure is contained in the 1935 Model Laws  for
Planning.  A similar procedure is followed in New Jersey,375 where if the parcel of land in a
dedicated road bed or other area “cannot yield a reasonable return to the owner unless a building
permit is granted,” the board of adjustment or planning board may order the issuance of a permit to
build on the dedicated property “which will as little as practicable increase the cost of opening such
street, or tend to cause a minimum change of the official map,” and the board may place reasonable
conditions on the issuance of the permit.

FEATURES OF THE MODEL STATUTE
The corridor map in Section 7-501 below reserves land only for the construction of

transportation facilities, for the reasons above.  The corridor map proposed in this Section is
intended for use as a positive and flexible regulatory technique that can implement the transportation
element of the comprehensive plan by coordinating new development with the provision of
transportation facilities. A corridor map must be consistent with the local comprehensive plan,
especially with the thoroughfare plan which is a part of the comprehensive plan.  Therefore, no local
government can adopt a corridor map unless it has first adopted a local comprehensive plan with a
thoroughfare plan. The map is prepared by the local planning agency but takes effect only upon
adoption by the local legislature after public hearing.  Because governmental units other than the
local government, such as county and state highway departments, may intend to construct roads
within the local government’s jurisdiction, and those roads are included in the thoroughfare plan,
the local planning agency cooperates with these other governmental units in formulating the official
map.  In addition, before the map can be adopted, other governmental units whose intended roads
are indicated on the map can formally object to that indication and have the land reserved on their
behalf removed from the map.  

The effect of reservation is to forbid the construction or expansion of permanent structures in
the intended right-of-way of planned transportation facilities as indicated on the map, and the owner
of land including reserved land explicitly may build on the non-reserved portion of the land and may
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use the reserved portion as long as no permanent structure is placed there or expanded.  The local
government, or the governmental unit on whose behalf the land is reserved, may exercise the power
of eminent domain at any time within the reservation period, and may at its discretion employ
options to purchase.  The designation of land on a corridor map loses effect after five years unless
the intended transportation facilities have in that time been built or at least eminent domain
proceedings have commenced against the reserved land.

If a landowner applies for a permit for development on reserved land, there must be a hearing,
open to the public, on the permit application.  The local planning commission, planning agency, or
a hearing officer may conduct the hearing, and after the hearing recommends a determination of the
case from a list of options. These include (1) approving the permit, (2) approving it conditionally,
(3) denying it, (4) staying proceedings for a specific period of time, (5) modifying the permit
application and then granting it as modified, (6) eliminating or altering the reservation, (7)
compensating the owner through TDRs or other similar mechanisms, (8) taking the right-of-way by
eminent domain, or (9) obtaining voluntarily or by eminent domain a negative easement over the
reserved land – that is, a contractual duty, running with the land, on the part of the owner not to
build on the land, akin to a conservation easement, or purchasing an option on the land.  Its
recommendations are forwarded to the local legislative body, which can adopt or reject the
recommendations or remand the matter for further hearings. For instance, if the recommendation is
made to take the reserved land by eminent domain, and the local government (or other agency) does
not commence to do so withing thirty days, there must automatically be a new hearing and a
reconsideration of the recommendation.

7-501 Corridor Map 

(1) A local government may create and adopt a corridor map for its territory that designates land
intended for the construction or improvement of transportation facilities.  The map shall
include land designated by the [state transportation department] for the construction or
improvement of transportation facilities.  As used in this Section, the term “transportation
facilities” includes streets, highways, public transit, bikeways, and trails.

Ë The model act purposely uses the term “corridor map” rather than “official map” to distinguish
it from the more precise official map authorized by earlier model legislation.  As suggested by
the commentary, the map is limited to streets and other linear transportation facilities.  The
dedication or reservation of land for parks and schools, and the collection of impact fees for park
and school facilities, are usually carried out in the subdivision approval or building permit
process, where they can be done more effectively.

Many states authorize state transportation agencies to adopt maps or by other means designate
land intended for transportation facilities.  It is important that a local corridor map include these
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facilities so that local governments can take these state facilities into account when exercising
land use control powers.  Some states require the inclusion of planned state facilities in local
plans.  See Del. Code Ann. tit. 17, § 145.

(2) The purposes of this Section are to:

(a) implement the local comprehensive plan, and especially the thoroughfare plan
required by Section [7-205(5)(a)(3)], by reserving land needed for future
transportation facilities designated by the plan;

(b) provide a basis for coordinating the provision of transportation facilities with new
development by designating corridors where the construction and improvement of
transportation facilities is expected; and

(c) protect the rights of landowners whose land is reserved in a corridor map.

Ë The statement of purpose emphasizes the use of the corridor map to implement the local
comprehensive plan.  The map is not just simply a technique to reserve land for condemnation.
It is an important control that can reserve land for future transportation facilities so that new
development and the construction of these facilities at appropriate locations can be coordinated.

(3) The local planning agency may prepare a corridor map and the local legislative body may
adopt a corridor map as provided in this Section.

(a) In preparing the corridor map, the local planning agency shall have the cooperation
of any other agency of the local government it requires, and may cooperate and
consult with other state and local governmental units in identifying land intended
by those governmental units for transportation facilities.  

‚ The local comprehensive plan should indicate any transportation facilities which are intended
for construction or improvement.  The purpose of this section is to authorize the local planning
agency to cooperate with any state or local governmental units responsible for these facilities
to identify in more detail, as necessary, the corridors in which these facilities will be constructed
or improved.  

(b) A local government may adopt a corridor map only if has first adopted a local
comprehensive plan pursuant to Section [7-403] that includes the thoroughfare plan
required by Section [7-205(5)(a)3], and only if the corridor map is found to be
consistent with the local comprehensive plan and thoroughfare plan.  

Ë Because a corridor map is intended to implement the local comprehensive plan, a local
government may not adopt one unless it has a comprehensive plan and unless the map is
consistent with that plan.  A corridor map adopted when there is no comprehensive plan, or that
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is not consistent with a local comprehensive plan, would be subject to challenge as being
unauthorized by the statute.

(c) The local planning agency may propose a corridor map that establishes the width
and termini of a corridor as necessary to allow flexibility in planning the design of
a transportation facility. When it proposes a corridor map, the local planning agency
shall minimize, wherever feasible, the disruption and relocation of residential
neighborhoods, residences, and businesses, and interference with utility facilities.
Land included in the corridor map is designated as “reserved land” in this Section.

Ë A proposal by the local planning agency is the first step in the adoption of a corridor map.  The
map itself is general rather than parcel-specific.  However, the Section does not prohibit a
corridor map that precisely identifies the land covered by the map, if the local government wants
to adopt such a map.  This subparagraph is based, in part, on the New Hampshire corridor
protection act, N.H. Rev. Stat. Ann. § 230-A:2.

(4) Before the public hearing required by paragraph (5), below, if the proposed corridor map
includes land intended for transportation facilities to be constructed or improved by
governmental units other than the local government, the local planning agency shall submit
a copy of the proposed corridor map to the chief executive officer of each such governmental
unit.

(a) Such other governmental units shall review the proposed corridor map and shall,
within [30] days of receipt of the map, indicate in writing any reserved land for
transportation facilities for which they are responsible that they want removed from
the corridor map.

(b) The local planning agency shall remove any land identified under subparagraph (a)
from the corridor map.

‚ This is a formal approval by other governmental units, including state agencies, of the inclusion
in the corridor map of land they intend to take for public use.  The local planning agency should
already have consulted with the other governmental units in drafting the corridor map, pursuant
to subparagraph (3)(a) above.  Notice that the agencies to be consulted include the state
transportation agency.

(5) The [local planning agency or local planning commission] may recommend a corridor map
to the local legislative body only after [the agency or the local planning commission] has
scheduled and held a public hearing on the map.  

(a) At least [30] days before the hearing, the local planning agency shall notify the
public of the date, time, place, and nature of the hearing by publication in a
newspaper of general circulation in the territory of the local government. The local
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planning agency may also give notice, which may include a copy of the draft map
or amendment, by publication on a computer-accessible information network or
other appropriate means.

(b) The local planning agency shall notify all owners of parcels of land that include
proposed reserved land of the date, time, place, and nature of the public hearing by
certified mail at least [30] days before the hearing.   

(c) The local planning agency shall notify local governments that border upon the local
government proposing the corridor map, and state or local governmental units who
are intended to use land indicated as reserved land on the proposed corridor map, in
writing at least [30] days before the hearing by the local planning agency of the date,
time, and place of the hearing, by personal service, certified mail, or facsimile to the
chief executive officers of the governmental units.

(d) After the public hearing, the [local planning agency or local planning commission]
may recommend the corridor map to the local legislative body for adoption, either
with or without modifications.

(e) The local legislative body may adopt the corridor map by ordinance after holding
a public hearing, as provided by local ordinance, if it makes written findings that the
corridor map is consistent with the local comprehensive plan and thoroughfare plan,
or may return the corridor map to the [local planning agency and/or local planning
commission] for additional consideration.

(f) A local government may amend a corridor map at any time under the procedures
provided by this Section.

Ë Adoption by ordinance is essential to make the map legally binding.  If the legislative body
decides not to adopt the map, reconsideration by the planning agency is appropriate so the
agency can redesign the map to take into account any problems or objections that arose at the
hearings.  The planning agency can then resubmit the map for additional consideration by the
legislative body.

(6) Upon the adoption or amendment of a corridor map, the local planning agency shall:

(a) maintain a true copy of the corridor map accessible to the public at the offices of the
local government or another place equally or more accessible to the public, and

(b) send a written notice to all owners of parcels of land that include reserved land,
notifying them that a portion of their parcel of land is reserved land and describing
the provisions of this Section.

(7) After the adoption of a corridor map:
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(a) Reserved land shall be considered reserved for public use but shall not, solely by the
adoption of the corridor map, be considered occupied, taken, or opened for public
use, nor shall the local government or other governmental units, solely by the
adoption of the corridor map, become responsible for the improvement or
maintenance of reserved land that they do not own. 

(b) The local government and such other governmental units shall by this Section have
the authority, but not the obligation, to negotiate and enter into option contracts for
reserved land.

‚ A local government may, for reasons of local politics or increased certainty, prefer to have an
option to buy reserved land rather than having no pre-existing rights in the land except the power
to forbid construction on reserved land.  However, this Section should not be interpreted as in
any way compelling local governments to use land-purchase options.

(8) After the adoption of a corridor map:

(a) The local government and other governmental units intended to make public use of
reserved land shall by this Section have full authority to exercise the power of
eminent domain over reserved land at any time.

(b) If the local government or such other governmental units commence eminent
domain proceedings against reserved land that is the subject of an application for
development under this Section, the proceeding under the application shall cease.

(9) No owner of real property shall carry out development upon reserved land, except as
provided in this Section.  No government shall issue any permit for development except
pursuant to the procedure and in compliance with the criteria set forth in this Section.

(a) This Section does not forbid or restrict the use of any reserved land that does not
constitute the development of that land, nor does this Section forbid or restrict
development on the unreserved portion of any reserved land.

‚ This paragraph expressly preserves the right of a landowner to use reserved land for purposes
other than for development, as defined in this Section, and to develop the unreserved portion of
his or her parcel.

(b) Nothing in this Section shall be interpreted as authorizing the rezoning of reserved
land or of parcels of land that include reserved land with the objective of restricting
the use of reserved land in anticipation of eminent domain proceedings to acquire
the reserved land.

Ë This provision prevents a local government from downzoning land with the goal of reducing its
market value in anticipation of a taking, which would be a violation of the Due Process Clause
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of the Fourteenth Amendment to the U.S. Constitution.  It is directly related to the preceding
subparagraph, which preserves the landowner’s right to use reserved land.

(10) An owner of reserved land who proposes to develop reserved land shall apply to the [local
planning agency or local planning commission or hearing examiner] for a development
permit.  The applicant shall sign such written application, which shall include:

‚ Section 10-301 et seq. of the Legislative Guidebook provide for the appointment of hearing
examiners by the local government.

(a) the name, address, and telephone number of the applicant;

(b) if the applicant is represented by legal counsel, a statement to that effect and the
name and business address, telephone number, and facsimile number of counsel;

(c) a legal description of the relevant parcel of land owned by the applicant, including
a description of the portion thereof which is reserved land;

(d) a statement of how the applicant proposes to develop the reserved land, including
a site plan map drawn at a scale sufficient to show building location, thoroughfare
and pedestrian circulation, open spaces, parking and such other matters relating to
the development of the reserved land as may be required by land development
regulation.

(e) a statement of how the proposed development complies with all other applicable
land development and building regulations;

(f) a statement of how the proposed development has been planned so as to mitigate,
as much as possible, its impact on the preservation of the mapped corridor; and

(g) any relevant information to support the aforementioned statements.

(11) Upon receiving the application, the [local planning agency or local planning commission or
hearing officer] shall schedule a hearing on the application.

(a) The hearing shall be set by the local planning agency for a date no later than [45]
days from receipt of the application.

(b) The applicant shall be notified by the local planning agency in writing of the date,
time, and place of the hearing within [5] business days of receipt of the application,
by personal service or certified mail or, if represented by legal counsel, by personal
service, certified mail, or facsimile to legal counsel.
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(c) If the reserved land is reserved for public use by a governmental unit other than the
local government, that governmental unit shall be notified by the local planning
agency in writing of the date, time, and place of the hearing within [5] business days
of receipt of the application, by personal service, certified mail, or facsimile to the
chief executive officer of the governmental unit.

(d) The public shall be given notice by the local planning agency at least [30] days
before the date of the hearing, of the date, time, place, and purpose of the hearing
by publication in a newspaper of general circulation in the territory of the local
government. The local planning agency may also give such notice, which may
include a copy of the application and supporting documents, by publication on a
computer-accessible information network or other appropriate means.

(e) The hearing shall be open to the public.  The applicant shall, at the hearing, have an
opportunity, personally or through counsel, to present evidence and argument to the
[local planning agency or local planning commission or hearing officer] in support
of his or her application, as shall any governmental unit that is due notice pursuant
to subparagraph(c)above.

(12) Within [15] days of the completion of the hearing, the [local planning agency or local
planning commission or hearing officer] shall produce a written report containing its
recommendations on the applicant's proposal for development and findings and conclusions
supporting its recommendations.  The [local planning agency or local planning commission
or hearing officer] may recommend any one or a combination of the following:

(a) approval of the development as proposed, with or without conditions;

(b) denial of the development as proposed;

(c) a stay of proceedings for a defined period of time not to exceed [6] months;

(d) modification of the mapped corridor to remove of all or part of the reserved land
from the mapped corridor, and the issuance of a development permit for
development on land removed from the mapped corridor, with or without
conditions;

(e) modification of the proposed development and the issuance of a development permit
for the development as modified, with or without conditions;  

(f) mitigation of the proposed development, or approval of the development with
conditions, through:

1. the transfer of development rights from the reserved land, pursuant to a
transfer of development rights ordinance adopted pursuant to Section [9-
401], to land outside the reserved land; and/or
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2. credit against exactions owed by the owner of the reserved land, pursuant
to an exactions ordinance adopted pursuant to Section [8-601], either on the
reserved land or other land;

Ë Sections 8-601 (Land Development Exactions) and 9-401 (Transfer of Development Rights) will
be included in the final version of the Legislative Guidebook.

(g) acquisition of all or part of the reserved land by the governmental unit responsible
for the transportation facilities to be constructed on the reserved land;

(h) conveyance of a corridor preservation restriction by the owner of the reserved land
on all or part of the reserved land to the governmental unit responsible for the
transportation facilities;

(i) acquisition of a corridor preservation restriction on all or part of the reserved land
by the government agency responsible for the transportation facilities; and

(j) the purchase of an option to buy the reserved land.

Ë Paragraph (12) authorizes a variety of recommendations on the development proposal that can
preserve the mapped corridor as much as possible while at the same time mitigating the impact
of corridor preservation on the landowner who proposed development.  For example, it may be
possible to reduce or even reject the development proposed for the reserved land if sufficient
offsets are provided through transfer of development rights or credits against exactions.  The
paragraph also contemplates recommendations that include internal clustering of development,
and other modifications in the development proposal, that can allow the local government to
approve the development without impairing the preservation corridor.  Acquisition of a corridor
preservation restriction is an alternative to full acquisition that can reduce preservation costs.

(13) Within [5] business days after it has produced its report, the [local planning agency or local
planning commission or hearing officer] shall: 

(a) send [10] copies of its report to the legislative body;

(b) serve the report upon the applicant by personal service or certified mail or, if
represented by legal counsel, by personal service, certified mail, or facsimile to legal
counsel; and

(c) serve the report upon any other governmental unit that is responsible for
transportation facilities to be constructed or improved on the reserved land within
[5] business days of the production of the report, by personal service, certified mail,
or facsimile to the chief executive officer of the governmental unit.
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(14) If the report recommends acquisition of the reserved land, or acquisition of a corridor
preservation restriction on the reserved land, the governmental unit responsible for the
construction or improvement of a transportation facility on the reserved land shall commence
proceedings to acquire the reserved land or corridor preservation restriction within [30] days.
If the government agency does not commence proceedings within [30] days, the [local
planning agency or local planning commission or hearing officer] shall conduct additional
hearings on the development proposal, as provided in this Section, and issue a new report
and recommendations, as provided in paragraphs (12) and (13) above, which shall not
include a recommendation of acquisition.

Ë The government agency responsible for the transportation facility is given a set period to
purchase the property or a corridor preservation restriction.  This prevents delay caused by the
agency claiming that it will acquire the property but making no timely effort to do so.  If the
acquisition is not commenced in that period, the additional hearings and new recommendations
sustain the possibility of a compromise or mutually-acceptable solution even after the rejection
of an recommendation of acquisition.  It should be noted that the agency may be a state agency.
If there is a similar state law authorizing corridor preservation by the state transportation
department, legislation may be required to integrate the requirements of this Section with that
law.

(15) If the report does not recommend acquisition of the reserved land or a corridor preservation
restriction, or if the governmental unit responsible for the transportation facility does not
acquire the reserved land or a corridor preservation restriction in the reserved land, the local
legislative body shall hold a hearing on the report of the [local planning agency or local
planning commission or hearing officer] after notice in writing to the applicant of the date,
time, and place of the hearing, by personal service or certified mail or, if represented by legal
counsel, by personal service, certified mail, or facsimile to legal counsel.  Following the
hearing, the local legislative body may accept or reject the report, accept the report with
modifications, or return the report to the [local planning agency or local planning
commission or hearing officer] for additional consideration.

(16) If the local legislative body approves the development proposed by the applicant, either with
or without conditions: 

(a) The [development permit officer or some other enforcement official] shall issue a
development permit to the applicant stating that the applicant may carry out the
approved development on the reserved land and must also comply with all other
laws and regulations that apply to the development that the local government has
adopted, unless the local legislative body modified any applicable laws or
regulations when it approved the development permit.

‚ This subparagraph clarifies the relationship between the corridor map development permit and
other local government regulations, including subdivision regulations.  All other regulations
continue to apply, and what another ordinance forbids, the corridor map development permit
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does not allow unless the local legislative body modified these regulations in approving the
development permit.

(b) The local legislative body shall amend the corridor map to incorporate the approved
development, including any site plans of the proposed development, into the
corridor map.

(17) A decision by the local legislative body on a report on a proposal for development on
reserved land is a “land-use action” subject to appeal as provided in Section [to be
indicated].

Ë Provisions are to be made for the appeal of “land-use actions” in the model statutes.  This
paragraph makes it clear that these provisions apply to decisions by the local legislative body
on proposals to develop reserved land.

(18) A corridor map shall terminate and shall be of no effect unless, within [5] years, the
governmental unit responsible for the transportation facility to be constructed or improved
on reserved land:

(a) has commenced proceedings to acquire the right-of-way for the transportation
facility; or

(b) has begun the construction or improvement of the transportation facility.

‚ The case law, as discussed above, shows that a temporary restriction of land use, especially one
of a fixed duration, is more likely to be upheld against constitutional challenge.  This paragraph
provides that any particular parcel of reserved land becomes no longer reserved if the
government agency does not, within a set period, take steps to construct or improve the
transportation facility that is the basis for the corridor map.  This does not preclude the adoption
of a new corridor map indicating the same reserved lands, but does require that adoption to
undergo the original adoption procedure, including consultation with other governmental units
and public hearings.  Note that the bracketed five-year term of the corridor maps is a
recommendation, since that period is consistent with the requirement to review the local
comprehensive plan under Section 7-406 above.  Moreover, the challenge to a restriction on a
specific parcel of land that is reserved can be initiated at any time.

Commentary: Local Capital Improvement Program and Capital Budget
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Alongside zoning and subdivision control, the capital improvement program (CIP) – a five-year
schedule of capital improvement projects – is one of the local government’s most powerful tools for
implementing a local comprehensive plan.  By carefully selecting and timing capital projects, the
CIP process can ensure that a local government repairs and replaces existing infrastructure, meets
needs in mature, growing and redeveloping areas, coordinates activities of various government
departments, and ultimately influences the pace and quality of development in a community.

The CIP document itself consists of project descriptions and schedules and tables showing
revenue sources and expenditures by year.  Capital improvements include major non-recurring
expenditures for such projects as civic centers, libraries, museums, fire and police stations, parks,
playgrounds, street construction or reconstruction, sewage and water treatment plants, water and
sewer lines, and swimming pools.  Costs associated with capital improvement projects include
architectural and engineering fees, feasibility studies, land appraisal and acquisition, and
construction.  The first year of the CIP becomes capital budget, when it is adopted by ordinance
along with the operating budget by the legislative body.376 Once the capital budget has been adopted,
then the local government departments can begin to spend money on individual projects, contract
for architectural and engineering design, acquire land and easements, sell bonds as necessary, and
send out requests for construction bids.

State planning enabling legislation (or municipal charters) may allow or direct the preparation
of CIPs.  New Jersey statutes, for example, authorize the governing body to formally designate the
planning board (as it is called) as the group that formulates the CIP, coordinating its preparation with
municipal officials and the local school board.377  In Florida, the local comprehensive plan must
include a capital improvement element, to be reviewed on an annual basis.378 The element must
contain standards to ensure the availability of public facilities at acceptable levels of public service.

For urban and rapidly urbanizing counties and the cities within them that are required to plan by
statute as well as local governments that choose to plan even if state law does not mandate it,
Washington state requires that the comprehensive plan include a capital facilities plan element
consisting of:

(a) an inventory of existing capital facilities owned by public entities, showing the locations
and capacities of the capital facilities; (b) a forecast of the future needs for such capital
facilities; (c) the proposed locations and capacities of expanded or new capital facilities; (d)
at least a six-year plan that will finance such capital facilities within project funding capacity
and clearly identifies sources of public monies for such purposes; and (e) a requirement to
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379Wash. Rev. Code §36.70A.070(3) (1997).

380Nev. Rev. Stat. §278B.150 et seq. (1997).

381Ariz. Rev. Stat. Ann. §11-1106 (Supp. 1997) (applying to counties that adopt impact fees); Ga. Code Ann.
§36-71-3(a) (Supp. 1997) (CIP as part of adopted comprehensive plan); Haw. Rev. Stat. §46-142 (1997); Idaho Code
§67-8206 (Supp. 1997) (CIP must be based on projections of land uses and population over at least a 20-year period);
604 Ill. Comp. Stat. Ann. §5/5-905(h) and §5/5-910 (1997) (comprehensive road improvement plan based on land use
assumptions projected over 10-year period); Ind. Code Ann. §36-7-4-1318 (Burns Supp. 1997) (zone improvement plan
based on projected development over 10-year period); Me. Rev. Stat. Ann. tit. 30-A, §4354(2)(C) (West Supp. 1997)
(schedule for use of funds to be consistent with capital investment component of comprehensive plan); N.H. Rev. Stat.
Ann. §674:21(V)(b) (1997); N.M. Stat. Ann. §5-8-3 to 5-8-5 (1997); Or. Rev. Stat. §223.309 (1997); Pa. Stat. Ann. tit.
53, §10502(A)(a)(Supp. 1997) (CIP must reflect land use assumptions projected over period of at least five years);Tex.
Local Govt. Code Ann. §395.046 (West Supp. 1997) (CIP to be based on land use assumptions projected over period
of at least 10 years);  Vt. Stat. Ann. tit. 24, §5203(A)(a) (1997); Va. Code Ann. §15.2-2321 (Michie Supp. 1997) (CIP
adopted as amendment to comprehensive plan or 6-year plan for county secondary roads); W. Va. Code  §7-20-6(a)(7)
(1997).
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assess the land use element if probable funding falls short of meeting existing needs and to
ensure that the land use element, the capital facilities plan element, and financing plan within
the capital facilities plan are coordinated and consistent.379

In Nevada, a local government cannot impose impact fees unless it first prepares a CIP, which
must be updated at least every three years.380  This requirement is intended to ensure that local
governments adequately plan how the impact fee revenues are to be spent after they have been
collected from developers.  The statute requires that such revenues be placed in a separate interest-
bearing account that clearly identifies the category of capital improvement within the service area
for which the fee was imposed.   Other states have a similar requirement for the preparation and
adoption of a CIP as a condition of imposing impact fees.381     

The following Section provides for the preparation of a CIP and the adoption, by ordinance, of
a local capital budget. The CIP and capital budget are intended to carry out the program of
implementation contained in the local comprehensive plan.  The legislative body first designates the
local planning agency or some other department to be responsible for overseeing the CIP’s
preparation for the legislative body’s consideration on an annual basis.  Once it has received the
draft CIP, the legislative body may refer it to the local planning commission, if one exists, for
recommendations.  The legislative body may hold a public hearing on the CIP before adopting the
local capital budget portion of the CIP by ordinance to cover expenses for capital improvements for
the fiscal year.   

7-502 Local Capital Improvement Program; Adoption of Local Capital Budget
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382Annual operating and maintenance costs are included in order that they may be incorporated into the
operating budget.  For example, a new wastewater treatment plant will have additional costs related to routine
maintenance as well as electricity.

383Capital improvement programs may be financed from different funds, such as a general fund, which would
include property, income, and sales taxes (if applicable), fees, fines, and interest, and other unrestricted sources of
revenue, or a water fund, which would include revenues from water user charges and water taps.  A water fund is a
restricted fund for a public utility and cannot, however, be used to finance, for example, a sewer project.  Similarly, an
impact fee is segregated into a fund that is only to be used for specific types of improvements related to the impact of
new development.  Revenues from an impact fee could not to be used to remedy existing deficiencies in infrastructure,
such as road resurfacing.
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(1) In order to carry out proposed projects contained in the program of implementation of a local
comprehensive plan, a local government [shall or may] on an annual basis prepare a local
capital improvement program (CIP) and adopt a local capital budget.  The legislative body
shall designate either the local planning agency or another department of the local
government to be responsible for formulating and revising the CIP for its consideration. 

(2) The CIP shall include, but shall not be limited to:

(a) a description of each local capital improvement, its costs, its sources of funds, its
projected year(s) of implementation, its probable annual operating and maintenance
costs,382 its probable revenues, if applicable, and a statement of the relationship of
the local capital improvement to the local comprehensive plan; 

(b) a description of priorities used in selecting and scheduling local capital
improvements, as may be established by the legislative body;

(c) a projection of available funds for all local capital improvements during the [5]-year
period;

(d) an estimate of indebtedness to be incurred by the issuance of bonds for local capital
improvements proposed over the [5]-year period; and

(e) summary tables showing, by year and by fund type, beginning fund383 balances,
projected revenues or sources of funds, projected expenditures for all local capital
improvements for that year, and ending fund balances.

(3) The local planning agency or other designated department shall request proposals for local
capital improvements from local government departments and boards and commissions,
recognized neighborhood or community organizations, and citizens.  The agency or
designated department shall develop and periodically revise instructions and guidance for
the submission of proposals for potential inclusion in the CIP. 
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384Note that an agreement as described above is a contract with some other entity to perform, on an ongoing
basis, some aspect of the general implementation of the comprehensive plan.  It is not a development agreement, where
the local government and a landowner form an agreement regulating the particular use of a particular parcel of land.
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(4) The local planning agency or other designated department shall formulate the CIP for
consideration by the legislative body, which may refer the CIP to the local planning
commission, where it exists, for an advisory report on the necessity, desirability, relative
priority of local capital improvements by reference to the local comprehensive plan, and any
other relevant matters in connection with the document. If requested, the local planning
commission shall make its advisory report within a period established by the legislative
body, but such report shall not be binding on the legislative body.  Upon receiving the local
planning commission‘s report, the legislative body may modify the CIP. The legislative body
may, after giving notice, hold a public hearing on the CIP. The legislative body shall then
adopt the local capital budget by ordinance pursuant to Section [cite to state law on adoption
of budgets by ordinance].

(5) No funds for a local capital improvement shall be encumbered or spent and no bonds shall
be issued to support such improvement unless the improvement is included in the adopted
local capital budget.

[(6) No local government shall adopt an impact fee ordinance pursuant to Section [8-602] unless
it has first prepared a CIP and adopted a local capital budget pursuant to this Section. After
it has adopted an impact fee ordinance, it shall continue on an annual basis to prepare a CIP
and shall adopt a local capital budget pursuant to this Section.]

‚ This paragraph is only required if the state authorizes impact fees by statute, although
municipalities that operate in home rule states may not require enabling legislation.

Commentary: Implementation Agreements

Once a local comprehensive plan has been adopted, its provisions will, of course, be
implemented if resources are made available to do so.  A local government will typically enact
ordinances that effectuate particular portions of the plan through such devices as zoning and
subdivision control and then enforce them through its own personnel and administrative bodies.  In
addition, it will budget funds for new programs and capital projects called for in the plan.

However, there are instances when an entity other than the local government itself may be in a
better position to implement elements of the comprehensive plan.  For instance, a local government
may wish to contract out the operation of a wastewater treatment plant to a county or regional
agency. Code enforcement could be undertaken by another governmental body as well.384  It may
be more efficient and avoid conflicts to have agreements with special districts regarding
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385Arizona: Ariz. Rev. Stat. Ann. §11-952 (1997); Colorado: Colo. Rev. Stat. Ann. §29-1-203 (1997); Illinois:
55 Ill. Comp. Stat. §220/1 et seq. (1997); Kansas: Kan. Stat. Ann. §12-2901 et seq. (1997); Michigan: Mich. Comp. Laws
§124.1 et seq. (1998);  North Carolina: N.C. Gen. Stat. § 60A-460 et seq. (1998); Pennsylvania: 53 Pa. Cons. Stat. §2301
et seq. (1998); Washington: Wash. Rev. Code. §39.34.010 et seq. (1997).

386Ariz. Rev. Stat. Ann. §11-952(D) (all intergovernmental agreements must be reviewed by the attorneys for
the parties to ensure each party has the “powers and authority granted under the laws of this state” to perform under the
agreement); Kan. Stat. Ann. §12-2904(f) (review of proposed agreements by state Attorney General, with written
evaluation to governmental parties, and state review when proposed agreement affects state agency); 53 Pa. Cons. Stat.
Ann. §2314 (review by Local Government Commission of all proposed agreements with the state, other states, agencies
of other states, and federal agencies); Wash. Rev. Code §39.34.050 (state review of proposed intergovernmental
agreements affecting state agencies).  

387Ariz. Rev. Stat. Ann. §11-952(H); Colo. Rev. Stat. Ann. §29-1-203(1); 53 Pa. Cons. Stat. Ann. §§2305, 2315;
Wash. Rev. Code §39.34.030(2).

388Kan. Stat. Ann. §§12-2902, -2903.

389Kan. Stat. Ann. §12-744(c) (1997).
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implementation of the plan, as when a local government plans transit-oriented development areas
around stations operated by a transit authority.  Neighborhood or community organizations may be
the best entities to carry out certain social programs such as child day care or neighborhood-based
economic development.  Private organizations may also be an essential part of a given local
government’s plan implementation.

Several states currently have statutes that specifically authorize the formation of such
implementation agreements.385  Most of these statutes require that the agreement must state the
purpose of the agreement, describe the financing arrangement, and provide for the termination of
the agreement.  Some contain provisions concerned with the ability or authority of parties to the
agreement to perform their duties under the agreement,386 and some require that any agreement be
approved by ordinances of the legislative bodies of the governmental parties.387  Kansas explicitly
includes private for-profit and not-for-profit entities as potential parties to such agreements.388

Kansas also specifically provides for cooperation agreements between local governments “in the
exercise and performance of planning powers, duties, and functions.”389

Some states may wish to authorize that implementation agreements be entered into only between
governmental agencies or between governmental agencies and not-for profit organizations.  Others
may want to allow private consultants and other for-profit entities to enter into implementation
agreements.  Section 7-503 below leaves that option open to the legislature.  The Legislative
Guidebook has explicitly included neighborhood and community organizations as potential parties
to implementation agreements because of their quasi-governmental nature and their potential for
bringing grass-roots perspectives and action to plan implementation.  It also authorizes local
governments to contract for plan implementation with federal agencies and Indian tribes.  This may
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390Note that the implementation agreement may be subject to competitive bidding requirements of the state or
local government as well as any other requirements governing the awarding of contracts, including those of the federal
government if federal monies are involved.
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be useful, for example, in contracting with the U.S. Army Corps of Engineers on a drainage or
stormwater issue or with an Indian tribe whose territory borders a local government.

An agreement under this Section cannot be entered into unless the contracting party has the
resources to perform under the agreement.  Furthermore, the agreement may be terminated if the
contracting party no longer has sufficient resources to perform under the agreement, even if it did
at the time of formation.

7-503 Implementation Agreements

(1) A local government that has adopted a local comprehensive plan may enter into agreements
with other entities, including [federal agencies, Indian tribes and nations], the [state planning
agency], state agencies, any [regional planning agency], neighborhood and community
organizations, special districts, school districts, universities and colleges, and non-profit [and
for profit] corporations and organizations, to implement the local comprehensive plan or any
element or portion thereof, whether implementation entails the development or construction
of a local capital improvement, the provision of a service, or the enforcement or
administration of ordinances or regulations.

(2) An implementation agreement shall not take effect and shall not be binding unless approved
by the legislative body of the local government and enacted as an ordinance thereof.

(3) Before a proposed implementation agreement is submitted to the legislative body for its
approval, the solicitor, or other such attorney for the local government, shall review the
proposed agreement as to whether it is in proper form and whether the parties to the
proposed agreement have the authority to perform their duties under the agreement, and shall
submit a written copy of the review to the legislative body.390

‚ As discussed in the commentary, review of a proposed agreement by the local government’s
attorney is one of the methods of ensuring that all the parties to an agreement have the authority
to perform the agreement.  The other method, review by a state agency or official, was rejected
as unduly intrusive in the formation of a bilateral agreement, since such review is not or may not
be limited to the issue of authority or proper contractual form.  Note that state review is
mandated when a state agency would be affected by the agreement, or the agreement was with
the state, another state, or the federal government, but usually not in the typical case.
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(4) An implementation agreement entered into pursuant to this Section shall include or address
the following:

(a) the elements or portions of the local comprehensive plan, including the long-range
program of implementation as described in Section [7-211], that the other party or
parties to the agreement will be implementing and any ordinances or regulations of
the local government that the other party or parties to the agreement will be
administering or enforcing;

(b) the authority and means by which the other parties to the agreement will be
implementing the local comprehensive plan or administering or enforcing
ordinances or regulations, and any assistance which the local government may or
shall provide;

(c) the benchmarks by which the local government may monitor and evaluate, at least
annually but more frequently by agreement, the performance under the agreement
by the other parties, and  procedures for monitoring and evaluation;

(d) the manner of compensation by the local government of the other parties, including
the sources of revenue for such compensation;

(e) the provision of insurance and the manner of and extent to which the parties to the
agreement will indemnify other parties;

(f) procedures for the settlement of disputes under the agreement by negotiation,
mediation, or binding arbitration;

(g) provisions regarding the amendment of the agreement; 

(h) procedures for the termination of the agreement after a stated period of time or for
stated reasons, including a provision that the agreement may be terminated at any
time for no stated reason by agreement of all the parties; and

(i) any other necessary and proper matters.

(5) No implementation agreement shall be formed by the local government with any entity that
is found by the local government to have insufficient resources and authority to perform its
duties under the agreement.  The failure, whether existing at the time of agreement or arising
thereafter, of a party to have sufficient resources and authority to perform its duties under
the implementation agreement shall be sufficient grounds for the other party or parties to
unilaterally terminate the agreement.

(6) No implementation agreement entered into pursuant to this Section shall relieve any party
to the agreement of any obligation or responsibility imposed on it by law.
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391Florida requires an evaluation and appraisal report of the local comprehensive plan that is to be sent to the
governing body and the state land planning agency at least once every five years after the adoption of the comprehensive
plan.  While not using the term “benchmark,” the statute asks that the report assess “the comprehensive plan objectives
as compared with actual results at date of report.”  Fla. Stat. §163.9191(2)(c) (1997).

392Stuart Meck and Laura Thompson, “Benchmarking: Developing Report Cards for Planning,” PAS Memo
(Chicago: American Planning Association, February 1998): 1-4.

393City of Noblesville, Ind., Ord. No. 53-11-95, An Ordinance Providing for the Creation of the Benchmarking
Steering Committee and the Benchmarking Stewardship Commission (12-26-95).

394King County Office of Budget and Strategic Planning, King County Benchmarking Report, 1996 (Seattle:
The Office, December 16, 1996).  See also City of Seattle, Office of Management and Planning, Seattle’s Comprehensive
Plan: Monitoring Our Progress (Seattle: The Office, 1996).
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Commentary: Benchmarking in Local Comprehensive Plans

Performance benchmarking is a process of ensuring accountability in planning.  A benchmarking
system allows the local government to develop general descriptions of what it hopes to achieve
through its various programs or by implementing proposals in its plans.  It then develops baseline
indicators, numeric if possible, that will track the achievement of the desired conditions.  After
identifying desired conditions, the local government sets thresholds of where the indicator will be
at certain points in the future.  The local government then periodically tracks the achievement of
those desired outcomes.

While no existing local planning statutes require benchmarking per se,391 a number of local
governments have voluntarily begun benchmark programs.392  Noblesville, Indiana, for example,
established a benchmarking process in 1994, adopted benchmarks that informed the preparation of
a comprehensive plan, and created by ordinance a steering committee and commission to track the
achievement of benchmarks and report to the legislative body.393  Prompted by the Washington state
growth management act, King County and 35 cities in the Seattle metropolitan area established and
adopted a benchmarking system in 1994 to monitor the effectiveness of countywide planning
policies.  The participating communities prepare a report that tracks the outcomes described in the
benchmarks.394 



 CHAPTER 7

395Other states, like Minnesota and Utah, have benchmarking programs that are part of a state strategic planning
effort.  See, e.g., Minnesota Planning, Minnesota Milestones: A Report Card for the Future (St. Paul, Minn.: Minnesota
Planning, 1992); and State of Utah Strategic Planning Committee, Utah Tomorrow Strategic Plan (Salt Lake, Ut.: The
Committee, 1996), at http:// www.governor.stat.ut.us/planning/utahom/master96.htm.  The Minnesota report is
authorized by Minn. Stat. §4A.01 (1997) (directing the state office of strategic and long-range planning to develop an
integrated long-range plan for the state).  The Utah plan is authorized by Utah Stat. §38-18-1(8) (1997) (directing Utah
Tomorrow Strategic Planning Committee to recommend to the legislature and governor on an ongoing strategic planning
process for the state).

396Ore. Rev. Stats. §184.007 et seq. (1997).

397Oregon Progress Board, Oregon Benchmarks: Standards for Measuring Statewide Progress and Institutional
Performance, Report to the 1995 Legislature (Salem, Ore.: The Board, December 1994), 1.

398N.J.S.A. §52:18A-202.3(a) (1997).

399New Jersey State Planning Commission, New Jersey State Development and Redevelopment Plan:
Reexamination Report and Preliminary Plan (Trenton: The Commission, June 25, 1997), 260
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Several states have amended their statutes to provide for a benchmarking system.395  Oregon is
the most notable example.  The Oregon Progress Board, created by the state legislature in 1989, is
a nine-member body, with eight citizen representatives and the governor, that is charged with
carrying out a state strategic plan and follows the achievement of goals in that plan through a state
benchmarking process.396   The board issues biennial reports on the benchmarks and encourages
local governments to establish complimentary programs. At least nine local governments in the state
have initiated the development of benchmarking systems.397

The New Jersey State Planning Act requires that the state development and redevelopment plan
contain “monitoring . . . targets in the economic, environmental, infrastructure, community life, and
intergovernmental coordination areas to be evaluated on an on-going basis following adoption of
the Final Plan.” 398  The act requires the state planning commission, in implementing a monitoring
program, to evaluate reasons for the failure to realize plan targets and determine if changes in those
targets or policies are warranted.   A 1997 draft of the revised state plan encourages counties and
municipalities to establish their own indicator programs and share information with such programs
with others.399

Section 7-504 describes a benchmarking process to be incorporated into a local comprehensive
plan.  Under this Section, a local government establishes benchmarks for plan elements and
designates a department, such as the local planning agency, to monitor progress towards benchmarks
and report on such progress on an annual basis.  If desired by the legislative body, the local planning
commission or special task force may assist the designated department in the annual review.  In
addition, data on achievement of benchmarks are to be included in the local comprehensive plan re-
examination report required under Section 7-406.
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400See Meck and Thompson, “Benchmarking: Developing Report Cards on Planning”; Ore. Rev. Stat.
§197.763(2) (1997) (describing performance measures adopted by metropolitan service district); David N. Ammons,
Municipal Benchmarks: Assessing Local Performance and Establishing Community Standards (Thousand Oaks, Ca.:
Sage, 1996).
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SOME POSSIBLE BENCHMARKS
Here are some possible benchmarks that a local government could employ to measure

achievement of its local comprehensive plan:400

• The rate of conversion of vacant, buildable land to improved land.

• The ratio of vacant, buildable land to the total land area of the local government.

• The sales price of vacant, buildable land.

• The average sales price of single-family housing.

• The percentage of new development that is on reused land (as opposed to greenfield sites).

• A ratio of achieved density to allowed density in new residential projects.

• Achievement of a certain percentage vacancy rate in housing.

• The number of existing housing units converted into more compact units with or without the
demolition of existing buildings.

• The number of units of affordable housing that have been built in relation to a fair-share housing
plan that establishes regional allocations to local governments for such units.

• The number of units of affordable housing that have been rehabilitated.

• A reduction to a certain percentage of residents who spend more than 30 percent of their
household income on housing (including utilities).

• Achievement of a certain mix in the types of housing.

• An increase in the amount (in acres) of environmentally sensitive land that is protected by land
development regulations or special state programs.

• An increase in the amount of neighborhood parkland per capita.
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• A reduction of the acreage of residential development that is located in floodplains.

• A reduction to a certain number of vehicle miles traveled per capita or vehicle hours traveled per
capita.

• Number of miles of overhead utility wires relocated underground.

• Number of illegal and nonconforming signs removed.

• An increase in the proportion of all trips to work made by carpool, public transportation,
bicycles, walking, or working at home.

• Achievement of a certain number of lane miles of streets that are resurfaced each year.

• For communities that are in arid climates or are experiencing water shortages, a reduction in the
gallons/per capita/per day of domestic water use to a certain number.

7-504 Benchmarks; Reporting Requirements

(1) A local government shall establish benchmarks for each element of a local comprehensive
plan, except for the issues and opportunities element described in Section [7-203] above.

(2) The benchmarks shall be included in the program of implementation pursuant to Section [7-
211(2)(d)] above.  

(3) The legislative body shall designate either the local planning agency or another department
of the local government to be responsible for establishing a benchmarking system.  The local
planning agency or the designated department may seek comments and opinions regarding
the benchmarking system from any neighborhood planning council established pursuant to
Section [7-109] above, any neighborhood or community organization recognized pursuant
to Section [7-110] above, and the public. The legislative body may also designate the local
planning commission, if one exists, or may create and designate a task force to advise the
local planning agency or the designated department in the interpretation of the data. 

(4) The local planning agency or the designated department shall prepare an annual written
benchmark report for the legislative body and the chief executive officer that compares the
benchmarks with actual data on performance and includes any advice, comments, and
opinions received. If the local planning agency prepares the benchmark report, that report
shall be included in the agency’s annual report pursuant to Section [7-107] above.  Any
reexamination report on the local comprehensive plan required by Section [7-406] above
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shall also include an analysis that compares the benchmarks with actual data on performance
for at least the previous [5]-year period.

 
 NOTE 7A – A NOTE ON NEIGHBORHOOD PLANS

This research note describes an analysis of the contents of 47 neighborhood plans which were
submitted to the American Planning Association in 1996 in response to a request to members of its
Planning Advisory Service.  All plans were adopted between 1980 and 1996, with the majority of
them being adopted after 1992 (see Appendix).  The plans are a mix of what might be considered
collaborative plans and the more traditional, city-sponsored, single-agency neighborhood plans.  Of
particular interest were plans from communities that had begun to do collaborative planning –
planning in which multiple city departments, community organizations, citizens, local stakeholders,
and social service providers successfully coordinated their efforts to deliver a wide range of quality
services at the neighborhood level and to provide a more responsive, interactive environment for
residents to express their concerns and needs.  Though this kind of multidisciplinary, community
planning has been taking place over the last few decades, it is far from standard operating procedure
in most places.

APA’s survey revealed that over 36 elements appear in neighborhood plans in various
combinations.  It is clear that no all-encompassing recommendation can be made on what should
comprise the content of neighborhood plans.   While these elements can offer suggestions of what
might work for a particular neighborhood, the balance of any plan’s content will have to evolve out
of the process a community undertakes to assess its needs, resources, and values.

APA has used the following series of symbols to make clear the importance of each of the
elements that were identified.  After describing the elements, the analysis makes a series of
recommendations concerning best practices.  Those recommendations are in italics.

Where an element is an essential part of 
a basic neighborhood plan. ( U )

Where an element is optional and probably 
dependent on local circumstances. ( L )

Where an element is optimal if collaborative 
planning is the community goal. (  M ) 

APA grouped the plan elements into the following categories, based on their relative purpose and
sequence in the planning process:

(1) General Housekeeping.  Organizational items that make the plan readable and usable and
serve to encourage further involvement in the planning process.
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(2) Planning Process Validation.  Elements that demonstrate the legitimacy of the research and
consensus-building processes that led to the development of the plan.

(3) Neighborhood Establishment.  Elements that serve to create an image or identity for the
community apart from the jurisdiction as a whole.

(4)  Functional Elements.  Substantive items that may vary widely from plan to plan (e.g.,
safety element, housing element, etc.).

(5) Implementation Framework.  Those elements that are the goals, programs, actions, or
schedules used to implement the plan.

(1) General Housekeeping Elements.  The elements in this category are used to create a clear,
navigable plan document.  The rule of thumb for these items is “consider the reader.”  Elements
listed below serve to engage the reader in the neighborhood planning process, whether that person
lives or works in the neighborhood or holds a powerful position in city hall.  They also reflect the
hard work of all the neighborhood planning participants.

(U) Name of the Plan - All the plans APA reviewed had a name that incorporated the
neighborhood name.

Names should be simple and sensible.  Provocative sounding plans that omit the community
name such as “Our Vision, Ourselves, 2020," will not register as clearly in the minds of the
outsiders a community might be trying to influence, such as the mayor, the city council, or
the chief of police.

(U) Table of Contents - Seventy percent of the plans had a table of contents. 

Including a table of contents enables the reader to use the plan more easil, and to help go
directly to a topic of particular interest. 

(U) Time Frame - Ninety-one percent of the plans included an adoption date or some kind of
plan initiation date.  

Time frames should include milestones (e.g., when the planning process was initiated, when
the first draft was completed, or when certain benchmarks might be achieved). From these,
the reader gets a sense of the community’s progress, its investment in the planning process,
and the plan’s horizon, which typically ranges from one to five years.  The plan adoption
date should appear on the front cover or title page.



 CHAPTER 7

GROWING SMARTSM LEGISLATIVE GUIDEBOOK, 2002 EDITION PAGE 7-267

(U) Acknowledgments - Eighty-one percent of the plans reviewed had acknowledgments. 

A simple page at the beginning of the plan or an appendix can help the reader understand
who the neighborhood players, planning staff, and political officials are and how they are
associated with the neighborhood.  Acknowledgments should include the names, titles, and
affiliations of participants who can answer questions about the plan or the planning process.

(U) Glossary - Twenty-three percent of the plans had some type of glossary or key to
terminology (e.g., describing that “CDBG” means “Community Development Block Grant”).

A glossary is best placed as an appendix to the plan, and terms should be listed
alphabetically.  It can save space in charts and also serve to establish and explain “local
lingo” or casual references to places that only people in the neighborhood would
understand (e.g.“the park,” “the hill,” or “Johnson’s place”). 

(L) Plan Organization - Forty-three percent of the plans reviewed had a section on the
organization of the plan itself.  

Why items are included, where they can be found, and how goals and policies generally
relate to implementation schedules should be mentioned in a plan organizations section.
The location or structure of critical items, such as functional elements, citizens’ comments,
the implementation section, the relationship of the neighborhood plan to the comprehensive
plan or the funding section, should also be noted.  

(L) Graphic Aids - Eight-five percent of the plans included graphic aids. 

Photographs are good for showing off the positive aspects of the neighborhood, highlighting
good design or documenting the planning process.  Charts and matrices can convey trends
and time-sensitive information, such as demographics or implementation schedules. Maps
are obviously critical to defining the neighborhood.  Thematic maps that plot circulation
patterns or crime activity can help pinpoint areas in need of special attention.  Text art, such
as borders, headers, boxes, and bulleted items help to organize the information and give the
reader emphatic cues.  Finally, illustrations depicting desired height, bulk, signage, or
landscaping policies (including computerized photo realistic visual simulations) are useful
for expressing community design goals.

(M) Resource Directory - Four percent of the plans had a resource directory.

Good neighborhood planning efforts usually result in the creation of new committees and
alliances, or the designation of support agencies and their respective contact persons.  To
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be useful, a resource directory must keep phone numbers, titles, and names updated.  If
someone, such as neighborhood resident or a neighborhood planner, is designated to keep
this information current, the resource directory can be a supplement to the plan, taking the
form of a booklet or a regular part of a neighborhood newsletter.  Having someone maintain
a resource directory also serves to maintain a degree of regular contact among the players.
The directory should provide listings both alphabetically and by subject.

(2) Planning Process Validation.  Nowhere is citizen participation as critical as it is at the
neighborhood planning level.   In order for people to take ownership of their local planning process,
the business of planning and interacting with city hall has to be demystified.  Information has to be
accessible and comprehensible.   Putting information about how the planning process operated
makes the plan a working reference document, and it in turn validates the  process by providing
documentation. The following items were found in many of the plans reviewed.

(U) Neighborhood Organizational Structure and Planning Process -  Just more than half of the
plans had a section devoted to neighborhood organizational structure and planning process.

How the planning process is initiated and carried out is an important part of plan validation.
Often flow charts are used to illustrate the sequence and nature of events.  This section may
also include a reference to the specific ordinance that adopts the plan or background
information about why the planning process was initiated (e.g., a neighborhood disaster or
a growing concern over crime or disinvestment). Many jurisdictions require that a formal
neighborhood organization be in place as a condition to planning assistance or plan
adoption.  The presence of neighborhood leadership should be made clear in a
neighborhood plan or, at the very least, emerge out of the planning process.  However
neighborhood leadership is established, the plan should make it clear who the leaders are.
Though this may seem like a perfunctory task, it credits the neighborhood with having an
“above board,” legitimate power structure. 

(U) Mission/Purpose Statement - Forty-three percent of the plans included a mission or purpose
statement.  

Mission/purpose statements should establish the importance of going through the
neighborhood planning process.  They should also convey that the process is all-inclusive
and that it is in accordance with policies set forth in the local government’s comprehensive
plan, if one exists. 

(U) Citizen Participation Proclamation -  Slightly more than half of the plans devoted a separate
section to citizen participation. 
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Well-positioned at the beginning of the plan, this section should document the citizen
participation process employed in developing the plan.  This sets the stage for the policies
and recommendations that will follow. Local ownership of the planning process must be
evident. Both positive and negative citizen feedback is important.  The record of that
feedback can be taken from either meeting minutes or survey results. 

(U) Needs Assessment - Sixty percent of the plans included needs assessment information.

An assessment of different types of need for a variety of human as well as other services is
a fundamental component of neighborhood planning, especially when it identifies groups in
the neighborhood that are underserved.  Needs assessments can measure: social services,
physical conditions, commercial resources,  and cultural amenities. When assessing needs,
it is also important to take stock of existing resources within the community.  Assessing the
positive aspects of a neighborhood can reveal unexpected opportunities for dealing with the
negatives.

(M) Relationship to Other Plans  - Several plans described this relationship, especially when the
local government had completed a comprehensive plan for the entire community.

This component should define a framework or structure to indicate that policies are
consistent, and it should show that a plan’s collaborators are thinking of the welfare of the
neighborhood in the context of a larger community.  This can be achieved in either a
separate section that explains the desired effect of the neighborhood plan or explanation of
this relationship can be interspersed throughout the plan by element.

(3) Neighborhood Establishment.  Though neighborhood plans are supposed to be about
securing the future, they also serve to fortify the present by giving the neighborhood a distinct
concept of itself through boundary delineation, historical analysis, and identity analysis.

(U) Boundary Delineation - Ninety-three percent of the plans included a map and a description
of the neighborhood boundaries.  

It is important when considering the boundaries of a neighborhood that the neighborhood
and the city departments agree or, at the very least, accommodate each party’s perception
of the neighborhood boundaries.  Settling on boundaries is a necessary part of establishing
the neighborhood and should involve representatives from the community, the necessary city
departments, and, possibly, selected social service providers to the area.  One method of
determining boundaries is to have participants at a public meeting draw lines on maps to
define their own boundaries.  Then the maps can be combined to reveal the most common
perception of what area constitutes the neighborhood. 
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(L) Neighborhood History -  Sixty-four percent of the plans reviewed included a neighborhood
history section.  

A discussion of neighborhood history gives the residents and business owners a sense of
where the neighborhood came from, who founded it, and who were its leaders. Design
review policies that encourage a certain building type or scale can also be inspired and
supported by historical research.  Pride-enhancing cultural activities like annual
coordinated yard sales, art fairs, garden walks, or holiday decorating seasons are also often
rejuvenated through a look into the past.

(M) Neighborhood Identity - Forty-three percent of the plans included a section on neighborhood
identity.  

Once the residents of a neighborhood learn more about who they are collectively and where
they want go as a community, they may want to develop a strategy for promoting a
community identity. Community identity serves to enhance a neighborhood’s reputation or
set the neighborhood apart from the rest of the city in terms of image. Projecting a certain
image is usually motivated by the desire to preserve or enhance property values in a
community or to instill community pride and retain residents.  It can also be borne out of a
basic need to create a safer, more social, and more livable environment.  A strong sense of
neighborhood identity is evidence of a good planning ethic and helps to facilitate
collaboration within the community.

(4) Neighborhood Plan Elements. Most of the plans had four or five elements, such as housing,
safety, land use, and recreation, that were addressed as separate topics.  Sometimes the elements
would begin with a description or inventory of existing conditions, as was mentioned above in the
section on inventories, and end with proposals for action. Others would simply list policy
recommendations and the implementation strategies to carry out those recommendations.  Some
neighborhood plan elements were included as a requirement or a preference to maintain consistency
with the local government’s comprehensive plan.

(U) Residential - Seventy-seven percent of the plans reviewed included a residential element. 

Policies regarding residential development included promoting owner-occupied housing,
requiring mandatory inspection of rental properties, and zoning changes to encourage the
development of more housing and rehab programs for vacant properties.  Issues pertaining
to private property maintenance, housing stock, affordability and demand, building
conditions, property values, infill development, abandonment and design standards were
common in the plans reviewed. Residential elements and their policies to promote housing
safety, aesthetic quality, accessibility, and affordability are encouraged.
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(U) Transportation/Circulation/Pedestrian Access - Slightly more than 70 percent of the plans
reviewed included an element covering transportation/circulation/pedestrian movement. 

Transportation elements and policies should promote general connectivity and fluidity of
transportation facilities (e.g., sidewalks, streets, transit stations, and parking lots) in a safe
way that accommodates individuals of all ages and the vehicles they use.

(U) Land Use/Zoning - Sixty-two percent of the plans reviewed included a land-use element. The
current land-use patterns and zoning classifications of the neighborhood were also frequently
addressed in the plans, often as part of a general needs assessment. 

This element usually included a zoning map and an existing land-use map.  Concern over
how development would progress under the current zoning classifications was typical.  Land
use/zoning data should be provided with simplicity and clarity.

(U) Infrastructure/Utilities - Nearly half (45 percent) of the plans reviewed had infrastructure
elements.  

The quality of infrastructure in a neighborhood is very important to residents.  However, it
is perhaps the least controllable of all aspects of a neighborhood’s quality of life.  Because
their agendas are usually tied to a citywide capital improvement program rather than to a
variety of  neighborhood visioning processes,  public works departments and private utility
companies are not always directly responsive to neighborhoods.  Getting a neighborhood’s
infrastructure needs on the capital improvements agenda can be very challenging.
Consequently, neighborhood representatives may have to be aggressive.

(L) Safety/Crime Prevention - Fifty-five percent of the plans included a safety/crime prevention
element.  

Safety elements dealt with issues ranging from personal and property crime to reducing
hazardous conditions in the area, such as traffic at dangerous intersections.  Community
policing programs and neighborhood watch programs were recommended in many
neighborhoods. Enforcing curfews and encouraging better parent/child/police
communication was also very common.  Lighting, traffic calming, snow removal, and the
safety of specific public features (e.g., playground equipment or bus stops) was also
mentioned repeatedly. Safety and crime prevention policies should be based on police data
for the neighborhood and resident perceptions.  The perception of fear is as serious a crime
problem as actual criminal activity because it erodes citizen comfort, street vitality, and
neighborhood unity. 
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(L) Parks, Recreation, and Cultural Resources - Fifty-three percent of the plans had parks,
recreation, and cultural resource elements.  

Such elements should reflect resident feedback and may be supported by observations about
the use of parks and other public spaces. Representatives from city parks and recreation
departments or, where they exist, cultural affairs departments, should be involved in the
implementation of these policies. 

(L) Architectural Control/Historic Preservation - Fifty-three percent of the plans included an
architectural control/historic preservation element. 

These elements are sometimes an outgrowth of the history section of a neighborhood plan.
Concern over the scale, texture, color, signage, street furniture, setbacks, and landscaping
for future development was often expressed in terms of design guidelines or the need to
create a design review committee.  Some communities, particularly historic neighborhoods,
required specific design standards as part of a historic preservation plan or ordinance.

(L) Economic Development/Employment - Nearly forty percent of the plans reviewed had an
economic development/employment element.  

Creating community development corporations, encouraging new business development
through development streamlining, and providing job training and placement assistance
were among the programmatic recommendations.  Also mentioned were creating markets
for locally produced goods and services, marketing the ethnic or cultural aspects of the
community through festivals and special events, and organizing volunteer clean-up of
business areas to foster a more attractive investment potential within the community.  Some
plans looked to development finance options, such as revolving loan funds, grants, or tax
incentives.  Economic development and employment programs at the neighborhood level
should be linked to citywide, state, and federal programs that can offer financial and
technical assistance. 

(L) Commercial - Thirty-six percent of the plans had a commercial element. 

Those plans with commercial elements tended to focus on the revitalization of an existing
commercial area rather than on  the creation of new commercial areas.  Developing
streetscape programs, business associations, shared parking, signage programs, bicycle
parking, and more pedestrian accessibility were typical objectives. 

(L) Nuisances and Developments of Local Impact (DLIs) - Twenty-eight percent of the plans
we reviewed included a section on nuisances or DLIs.  Some plans had sections devoted to
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the eradication of specific nuisances, such as poorly maintained properties or noisy cars.
Remedies for these problems usually involved working with the planning department to draft
appropriate nuisance regulations or working with the neighbors to develop a heightened level
of consideration.  Specific types of development, not entirely viewed as a pox upon the
community but still sometimes annoying, created special problems. These developments are
referred to here as Development of Local Impact (DLIs) because they are generally good for
the community, despite the nuisances they generate, and some sort of peaceful coexistence
on the part of the development and the community is desired.  Among these were college
campuses, convention centers, highways, trains stations, and medical centers.  Usually, the
problems associated with these DLIs included parking, circulation, and in the case of college
campuses, housing supply and student behavior.  

Nuisance and DLI issues should be sorted out on a case-by-case basis.  Where conflict
resolution and negotiation can substitute for regulatory action, it should be encouraged. The
planner or neighborhood representative who serves as the liaison to the planning
department plays a crucial communicative role in this process.  He or she must acknowledge
and respect the issues of concern to all parties and work toward a solution that benefits the
community as a whole.

(L) Industrial - Only six percent of the plans reviewed included a section on industrial
development. However, the few plans that mentioned industrial development in the
neighborhood were concerned with removing or confining industrial land uses to a specific
area or rerouting the traffic generated by the industry.  

The most important factor to consider when dealing with industrial property in
neighborhoods is the health and environmental hazards that may accompany the specific
type of industry. 

(L) Environment - Nine percent of the plans included environment sections. A small number of
the plans included a section on the natural environment.  Of the plans that did have an
environment section, recommendations included the development of a nature preserve, the
identification and dedication of environmentally sensitive undeveloped areas, and the
modification of current zoning toward environmental preservation.  

Environmental awareness may be encouraged in the community through indigenous species
education programs, recycling programs, and education about human ecology, energy
conservation, and waste reduction.

(M) Community-Level Human Services - Approximately one-third of the plans included
community-level social service elements. Many neighborhood plans included a section on
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improving social service delivery at the local level.  Issues that appeared frequently included
providing day care for children and the elderly, increasing access to state welfare offices and
programs such as Head Start and GED classes, coordinating neighborhood tutoring clubs and
community gardens, developing safe houses and programs that celebrate ethnic diversity
within the neighborhood, and providing health assessment services, such as blood pressure
and diabetes testing at local community centers.  Existing facilities, such as available school
rooms, city-owned vacant land, churches, and park district property, were incorporated into
many of these ideas.  

The integration of human services into a neighborhood plan is best served by assembling a
team of various service providers.  Such a team may include case workers, employment
counselors, tutors, day care providers, church leaders, community police officers, code
enforcement officers, health care specialists, and planners.  The purpose of the team should
be to coordinate the provision of social and community services at the local level. 

(M) Educational Needs -  A third of the plans reviewed had an educational needs element.  
The educational need of a neighborhood may be assessed with the assistance of the local
school district’s administrators, teachers, and residents. 

(M) Youth Services - A third of the plans reviewed included a youth services element.

Some plans had entire sections devoted to youth issues while others addressed this subject
through an educational needs or crime/safety element.  The issues usually included
providing day care, after school activities, or mentoring opportunities for neighborhood
kids. Youth initiatives included encouraging local businesses to develop internship
programs, working with local schools to provide better vocational training, and expanding
the provision of park and recreation activities.  Some youth elements went so far as to
provide needs assessments information on graduation levels, teen pregnancy, and literacy
rates for the neighborhood.

 
(5) Implementation Framework.  A statement of goals and objectives typically follows

neighborhood plan’s analysis of existing conditions, needs assessment, and statement of the
community’s desires for the future.  This is sometimes followed by an implementation program or
schedule.

(U) Goals and Objectives- All of the plans reviewed included an element concerning goals and
objectives as well as related policy statements.  

The goals and objectives of the neighborhood plan represent the community’s vision and
values.  Sometimes they are simply called goals and objectives, but they may also be
presented as vision statements or policy recommendations. 
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(U) Implementation Program - Sixty percent of the plans reviewed included an implementation

element, many of which were either woven into the functional plan elements or included at
the end of the document.  Implementation information frequently took the form of a chart
or matrix that listed the action items in a single column.  

Once goals and objectives have been defined, the schedule for achieving them has to be set,
commitments must be made, and responsibility for actually accomplishing them has to be
assigned. 

(U) Funding - Nearly a quarter (23 percent) of the plans included a section on funding.  Funding
sources ranged from city capital improvements funds, special assessments, transportation
funds, tax increment funds, CDBG grants, special state or federal program grants (such as
historic preservation or urban forestry), donations, fund-raisers, community development
loans and private investors. 

(L) Appendices (Ordinances, Survey Results, etc.) -   Slightly more than half (53%) of the
plans reviewed included at least one appendix that either detailed research or presented
ordinances.

(M) Evaluation/Monitoring - Only one of the plans surveyed included a section on
evaluation/monitoring. 

One way to that ensure evaluation occurs would be to require the local government or
neighborhood organizations or implementation committees to publish annual reports on the

progress of their plan implementation.  Completion of such reports could be  a factor for the
local government to consider in future project funding.

Appendix – List of Neighborhood Plans Reviewed (by Chronology)

Southeast Arvada Neighborhood, 1980 - Arvada, Co.
Cherry Creek Neighborhood, 1986 - Denver, Co.
Highland Neighborhood, 1986 - Denver, Co.
Ft. Lauderdale Neighborhood Master Plan Program, 1986 - Ft. Lauderdale, Fla.
Coronado Neighborhood, 1986 - Phoenix, Az.

Curtis Park Neighborhood, 1987 - Denver, Co.
West Side Neighborhood, 1989 - Fort Collins, Co.
North Shore Neighborhood, 1990 - St. Petersburg, Fla.
Aylesford - East University Small Area Plan, 1991 -  Lexington, Ky.
Kendall-Whittier Neighborhood, 1991 - Tulsa, Ok.
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Northwest Plan, 1991 - Columbus, Ohio
Fox Hill Neighborhood, 1992 - Hampton, Va.
Champaign Comprehensive Neighborhood Plan Program, 1992 - Champaign, Ill.
Roser Park Neighborhood Plan, 1992 - St. Petersburg, Fla.
Second Ward Neighborhood, 1992 - Houston, Tex.

Broadway Neighborhood, 1992 - Rock Island, Ill.
Campus/Evergreen Neighborhood, 1992 - Bremerton, Wash.
Old Southeast Neighborhood, 1993 - St. Petersburg, Fla.
Childs Park Neighborhood, 1993 - St. Petersburg, Fla.
Irvington Neighborhood, 1993 - Portland, Ore.

Kenton Neighborhood, 1993 - Portland, Ore.
Piedmont Neighborhood, 1993 - Portland, Ore.
Woodlawn Neighborhood, 1992 - Portland, Ore.
King Neighborhood, 1993 - Portland, Ore.
Arbor Lodge Neighborhood, 1993 - Portland, Ore.

Boise Neighborhood, 1993 - Portland, Ore.
Eliot Neighborhood, 1993 - Portland, Ore.
Concordia Neighborhood, 1993 - Portland, Ore.
Humboldt Neighborhood, 1993 - Portland, Ore.
Sabin Neighborhood, 1993 - Portland, Ore.

Northgate Neighborhood, 1993 - Seattle, Wash.
Lewisburg Neighborhood, 1993 - Covington, Ky.
Southeast Community Plan, 1993 - Baltimore, Md.
Chicago Addition Plan, 1993 - Rock Island, Ill.
University Medical Central Valley Hospital Plan, 1994 - Las Vegas, Nev.

Poco Way Neighborhood Revitalization Strategy, 1994 - San Diego, Calif.
Hickory Neighborhood Planning Process, 1994 - Hickory, N.C.
Douglas Park, 1994 - Rock Island, Ill.
North Midtown Neighborhood, 1995 - Jackson, Miss.
Northeast Greeley Neighborhood, 1995 - Greeley, Colo.

Laurel/Nikomis Neighborhood, 1995 - Sarasota, Fla.
Bee Ridge Neighborhood, 1995 - Sarasota, Fla.
Longview Neighborhood, 1996 - Rock Island, Ill.
Keystone Neighborhood, 1996 - Rock Island, Ill.
Montecito/Happy Valley, 1996 - San Rafael, Cal.

West Side Neighborhood, 1996 - Manchester, Conn.
Verplanck Neighborhood, 1996 - Manchester, Conn.
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NOTE 7B – A NOTE ON COMPREHENSIVE PLANNING REQUIREMENTS IN STATE STATUTES

This research note and accompanying Table 7-5 provide an overview of state statutes on local
comprehensive planning. The statutes described in the table are only the single best statute for local
planning in each state (for example, if the municipal statute is more precise than the county statute,
the municipal statute is summarized). This is an important point because states frequently have two
or more statutes on local planning and the “best” one in each state was selected for this overview.
In this sense, this overview is a best case scenario of state statutes on local  planning.

The major findings described in this note are answers to the following four questions:

(1) How up-to date are the laws – that is, their similarity to the Standard City Planning
Enabling Act (SCPEA) from the 1920s?

(2)  Can the statutes be ignored or are they mandatory?

(3) How complete are the statutes in terms of plan elements?

(4) How strong are the state roles in supporting local planning?

(1) How up-to-date are the statutes? In this overview, the statutes are described as how much
they are changed from the 1920s planning laws.  The four categories below are statutes with few or
no changes, those with a moderate number of significant changes, those with many significant
changes, and state planning laws that are totally revised to the point that they no longer resemble
the 1920s laws. The findings are:

C 24 state have planning laws with few or no changes from SCPEA or similar 1920s planning
laws;

C 8 states have planning laws with a  moderate number of significant changes;
C 7 states have planning laws with many significant changes from 1920s planning laws but still

resembles them in some way; and
C 11 states have planning laws that are totally revised to the point that they  no longer resembles

any 1920s planning law.

(2) Do the statutes mandate local planning or can the statutes be ignored?  There is a
temptation to say a statute is mandatory or not, but reality is not that simple.  In some states, the
legislation mandates local governments to plan. But in other states, local governments are not
required to plan unless they choose to create a planning commission. 

In other words three categories are meaningful:  Whether planning is mandated, conditionally
mandated, or optional. Conditional mandates are an important distinction because in some states,
every community has elected to create a planning commission when it did not have to but once it
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did, the commissions must plan. The best statutes are described below in terms of these three
categories related to mandatory planning. (It is important to note that these statues may only involve
one class of municipalities that may not have planning jurisdiction over the entire state.) Given these
distinctions, the best statutes look like this:

C 10 states have statutes that make local planning optional;
C 25 states have statutes that conditionally mandate local planning; and
C 15 states have statutes that mandate local planning.

(3) How complete are the statutes in terms of elements?  Some state laws actually mandate
the creation of planning commissions, and give them the duty to plan, and then mandate no contents
to the plans.  

The statutes include those with some plan elements listed, statutes with many elements in great
detail, and statutes that contain no definition of a plan and mention no plan elements.  In Table 7-1,
20 types of plan elements are described as present or not in the surveyed statutes. For example, the
most ubiquitous plan element is, not surprisingly, land use .  It mentioned in the planning laws of
48 states. Only 25 state laws address housing as an element in local plans, and an unexpected 24
states mention implementation as a plan element. Some of the more rare plan elements (with the
number of laws mention them in parenthesis) are urban growth areas (4) (although state statutes may
address urban growth areas in sections other than local comprehensive planning), energy (8), human
services (1), air quality (3), and community design (7).  

These elements are also described in the table in terms of whether they are mandated or not and
the amount of detail on each element in the statute (3 levels of detail are described as: 1 = little; 2
= moderate; and 3=substantial). For example, although 24 states mention implementation as an
element, it is only mandated in 11 states. Only 4 states describe the implementation plan element
in substantial detail (level 3). 

(4) What is the strength of the state role in supporting local planning in each state? The
state’s role in local land-use planning can make a difference in whether it is successful or not. The
criteria used to classify the strength of the state role in local planning were:

C The similarity of the best statute on local planning to the 1920s planning laws;
C Whether the state's best planning statute mandates local planning;
C Whether the state requires consistency between plans of governments that are equal (horizontal

consistency) and those that are not (vertical consistency);
C Whether the state has a land-use plan or plan policies; and 
C Whether the state certifies, approves, or acknowledges local plans as consistent with state plan

policies, goals, or standards.

These criteria were grouped to give these descriptions of the state roles:

C Weak - the state's role meets none of the criteria above;
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C Significant - the state's role meets 1 or 2 of the criteria above; or
C Substantial - the state's role includes 3 to 5 of the criteria.

Note that this is a rather generous classification because all a state had to have done to get in the
category of having a significant role is to have a statute that is somewhat more detailed than a 1920s
planning statute. 

Even with this generous classification scheme the strength of the state roles are:

C 22 states have weak roles;
C 17 states have significant roles; and 
C and only 11 states have substantial roles in local-land use planning.

In summary, there is incredible variety between state planning laws and overall they are in dire
need of modernization because at best:

C Almost half of the states have 1920s vintage state laws on local planning;
C Most state statutes allow local governments to ignore local planning provisions if they wish; 
C Many important plan elements are omitted and not mandated in many state planning laws; and
C Only 11 states have substantial roles in local planning. 

Key to Table 7-5

These explanations of symbols (letters and numbers) in Table 7-5 are listed by column number:

1. State postal abbreviations.

2. Similarity of surveyed statute to 1920s planning statutes are described as numbers 1 through 4 meaning:

1 - not updated (few or no modernizations from SCPEA or similar 1920s model planning laws);
2 - slightly updated (few but not many significant modernizations beyond the 1920s model planning
laws);
3 - moderately updated (many significant changes but still resembles the 1920s model planning laws in

        some way);and
4 - substantially updated (contains a signficant number of modernizations and no longer resembles
SCPEA       or any 1920s model planning law in any way)..

3. This column is an overview, usually from more than one statute, of what types of municipalities have
mandatory or optional planning. (By contrast column 9 concerns only the municipalities in the one statute
logged in the remainder of the columns.)

The letters "M,""I," and "O," related to whether planning is mandatory or not as:

M - mandatory;
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O - optional; and
I - mandated if a precondition is met such as if a planning commission is created.

The other symbols in this column 3 concern the type of municipality as:

G - gore (a type of municipality limited to the state of Vermont);
P - parish;
MR - metropolitan region;
MN - municipality;
C - county;
CT - cities;
T - town;
TP - township;
B - borough; and
V - villages.

4. See the descriptions in column 3 concerning "M," "O," and "I."

5. Y - yes, N - no.

6. Same as column 5.

7. The numbers 1 through 4 in this column describe the strength of the state role in local planning as:
1 - weak;
2 - significant; and
3 - substantial.

8. Citations of statutes.

9. See column 3 for the abbreviations of types of municipalities.

10. Same as column 5.

11. Through 31. These columns describe the various plan elements, of the best or most detailed statute on
local planning in each state, generally with two symbols. The first symbol (M, O, or I as in column 3) relates
to whether the element is mandated. The second symbol (numbers 1-3) describes how detailed the plan
element is in the statute as:

1 - little detail;
2 - moderate detail; and
3 - substantial detail.

In order to distinguish the letter "I" from the number "1," in these columns, note that the first symbol is
always a letter and the second is always a number.
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15. This column includes the additional symbols as letters in parenthesis as:

(A) - agriculture;
(F) - forest; and
(OS) - open space.

32. This column describes other types of plans that are mentioned in the surveyed planning statutes and the
symbols are those for columns 11 through 31.
 


