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COMDOMINIUM

A significant increase in interest by bullders and public officials in the
"condominlum' has taken place during the past year. Principal dmpetus has

come about with the passage of Section 234 of the 1961 Housing Act (Public

Law 87-70, 87th Congress), which provides a new method -- at least in thie
country =- of financing cooperative apartment bulldings. The result iz a
system of property ownership that enables an individuval to own, mortgage or
sell an apartment unit with relatively the same ease as he could with a single-
family dwelling.

Because the concept is new in the United States and a nusber of issues germane
to the operations of local planning agencles are raised, this report will at~
tempt to outline some of the basic principles of the condeminium. In addition,
those aspects of the concept that are related to planning and zoning will be
examined. Many legal and financial facets of the condominium ave not within
the scope of this report. The reader wishing to pursue these topics should
consult the bibliography.

A CONCEPT OF PFROPERTY OWRNERSHIP

Although new in the United States, the condominium is an ancient form of owner=
ship, which was recognized in Roman law. At present, it is a relativelv popu=-
lar form of ownership in Puerto Rico and a number of European nations. It can
perhaps be best explained In terms of a comparison with the wellwknown cooper=
ative apartment, The difference between the condominium and the cooperative
is the difference between owning property in fee simple and owning shares in

a cooperatilve organization. However, the condominium 1s still a form of cooper=

ative ownership.

The "“Co-op”

In a2 cooperative apartment huilding, an individual owns stock in a corporation
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with the right through a proprietary lease to occupy an epartment. The cor=
poration, oOr at times a trust, holds title to 1and and buildings and has the
right to mortgage the property. While the individual apartment dweller is
gometimes referred to as a "tepant-owner,'' he does not actually own his own
unit. He is still a tenant under provisicns of a lease which 1s subject to
forfeiture under certain circumstances, Because the individual does not have
the right to negotiate his own mortgage, there 1s always the possibility that
he may lose his investment through the foreclosure of a blanket mortgage on

. the structure and land. Because of the nature of a cooperative venture, the
rights and responsibilities of the individual stockholder must be clearly
spelled out in the proprietary lease. The cooperative apartment dweller must
also face the possibility that in the event another tenant does mnot meet hils
financial obligations to the cooperative, the cost will then have to be assumed
by the rest of the temnants. If only one or two tenants failed in these obli~
gations, the burden would not be too great; however, if a substantial number
did so, the burden could be great emough that a foreclosure of the mortgage

or a significant decrease in the level of maintenance might result, Thus,
there is a degree of risk that an individual could lose his financial interest
in the co~op through no fault of his own.

Condominium

Condominium is defined by Webster as "joint dominion or soverelgnty; joint
ownership.”" As applled to the ownership of real estate, "1t means ownership
in common with others of a parcel of land and certain parts of a bullding
thereon which would mormally be used by all the occupants, such as yvards,
foundations, basements, floors, walls, hallways, stalrways, elevators and all
other related common elements, together with {ndividual ownership in fee of a
particular unit or apartment in such building. It is not confined to owner-
ship of a residential unit such as an apartment, but 1lts uge also extends to
offices and other types of space in commercial buildings."

In essence, then, an individual owns a cubicle of air space containing his
apartment, and also owns an undivided interest in all the common elements of
the building and grounds. Each individual owns a fee title to hls apartment
which he may sell, mortgage Or devise as he could with a single-family dwell-
ing that he owned. An exceptlon to this i1s that other co-owners have a "right
of first refusal.," That is, the seller must first offer the apartment to the
other co-owners, who then must act on the offer within a specific number of
days. The relative advantages of both cooperative and condominium forms are
shown in Figure 1.

The popularity of the condominium in Puerto Rico has come about partly because
of a shortage of in-town land for development. This is particularly serious
when a family cannot afford the cost of long commuting. There is apparently

a very strong desire for home ownership in the territory; but thie degire does
not necessarily have to be fulfilled through the ownership of a free~gtanding
single-family house. Consequently, the condominium apartment £ills this local
need. At the same time, its proponents claim, the condominium may be a method
whereby densities can be increased.

1This and subseguent references are listed at end of report.
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™,
i Condominivm and Con Cooporative
Condominium Stech & Lense Cooperative

1. Personally liable on mortgage 1. No persondl lichility, but may
and for taxes cnd upkeep. abendon  with  suirender  of

2. Default of one co-owner on equiy.

_mortgage or taxes will not in- 2. Default on any portion of as-
volve others. sessment obliges others to

3. Default of one co-owner on make up, fo protect their in-
maintenance charges obliges terests.
others to make up deficit, 3. Same; see above.

4, No limitations on right of re~ 4. Applicants carefully screened
sale. by fenant commitiee; thase not

5. Standard of maintenance con- satisfactory to majority cannot
trolled by tenant policies seb buy.
by majority. 5. Same.

6. New improvements on!y when 6. New improvemems when auth-
agreed to by unanimous con- orized by board of directars;
sent, or for large expenditure when

7. Easily refinanced in event of ratified by 2,3 of members.
resale with new full mortgage. 7. Cannot be refinanced inde-

8. Purchaser acceptance difficult, pendently. If substantial mori-
Must study many details of in- gage ;?Q)'menis have b?en
dividual project to understand made, then se”er. must pravide
it. Documents difficuli to sim- secondary financing.

v plify without benefit of a state 8. Purchaser accepiance easy.
law., Most buyers understand corpo-

ration law and stockholder's
rights. Leases are similar to
renting leases.

SOURCE: William S. Everett, "Condominium ~-=- New
Style Cooperative Apartment,' Skyscraper Management,
November, 1961, p. 13.

It is not clear how popular this form of ownership will be in the United States.
Although the desire for home ownership is great, it is doubtful that this quasi~
abstract concept is the only reason that the single-family house is popular.
The physical structure itself, private yards, and the general kind of neighbor-
hood and community enviromment in which the typical house is found probably
play a far more important role in the choice between an apartment and a single-
family house. Some lenders and builders have exuberantly said that the con~
dominium will revolutionize the housing market in such a way that the number

of multi~family units will increase considerably. More moderate voices, how~
ever, have predicted that the condominium form of ownership will probably re-
place present cooperatives, induce purchases by some people who presently live
in rental apartment units, and only modify very slightly the number that would
normally live in a single-family house. The use of the condominium principle
may, however, make certain kinds of developments, such as the cluster subdi-
vision, more feasible.
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ATHE Legisfation

arate legislation governing the ownership of property held in condominium has
beel recommended for a variety of reasons. One of the most important 1s that
the Federal Housing Administratlon's mortgage insurance program for the
condominium under Section 234 of the National Housing Act vequilres that there
be state real property laws to permit the separate tazation of individual
apartment unilts. Tn addition, real property law in general and legal facets
of the condominium are complex enough to warrant some special consideration
through specific legislation, Puerto Rico has had a "horizontal property act'
since 1902, and is presently operating under legislation adopted in 1958, FHA
already has prepared mcdel state legislation on condominlum.4 As of April
1962, various kinds of action were being undertaken in the following states:”

In Hawaii, an enabling "horizontal property act' was on Governor
Quiﬁn’s desk 10 days before FPresident Kennedy signed the 1961 Act
1ast June and the Covernor made his state the first to qualilfy for
FHA Sectlon 234 losns 10 days after the signing.

In Arkansas, a bill opening similar doors was offered at a
special assembly of the legislature in July. Governor Faubus signed
the bill in September and the law went into effect imumediataly.
Speedy acticn here was t©C accommodate a prospective Little Rock de-
veloper interested in condominium, who later, however; lost out on
the job.

In Virginia, condominium legislation passed both houses un-
amended in March 1962. Earller, 98 ¥HA-backed townhouses labeled
condominiums had been put under comstruction in Richmond. However,
only the coumouniy-held recreation arcas were finmanced under Sectien
234; the bouses under Section 220.

In New York, a bill enabling an apartment owner to get a long-
term mortgage of up to 30 years, insured by FHA on more than 90 per
cent of value, was introduced early in the 1962 legislative session
and is to be the focal point of a special study.

In Maryland, a joint resolution has been submitted, recommen=
ding a study of the condominium.

South Carolina's lower house has thils year passed condeominium
legislation, with the senate awalting, as of early March, a commlt-
tee report on the subject.

In Kentucky, a "horizontal property-act'' went before the state
legislature on February 26. i

Arizona had two condominium bills up for 1962 actlon, both sub=
mitted for study to four house committees and with one approved by
the senate.

In California, groundbreaking for an 18-story, l6l-apartment
condominium is expected in San Francisco sometime in May. Already
under way 1s a 22-story building, with individual apartment owner-
ship anticipated at costs ranging from $43,900 to $255,000. 1In
addition, the city's Alexander Hamilton Hotel is expected to be
converted into a 195-apartment condominium, While the state does
not have a special condominium law, 1ts tax assegsment law has been
interpreted to apply, though loosely. FHA is awaiting further clari-
fication of the law but a separate "horizontal property act" may
have to get through the legislature before FHA will guarantee Sec-
tion 234 loans.
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A comment should be made at thils poiut concerning the use of the words 'werti-
cal’ and "horizontal.'" Some references have been made to vertical subdivision
when discuzsing the ccendominium. Actueally, this degignation 1s incorrect,
State legislation ceoncerning the condominium form of ownership is sometimes
referred to as a "horizontal' property act. This is because the historical
concept of land ownership in fee simple ig that the owner not only owns the
surface of the land, but an infinite distamce above the surface and to the
center of the earth below the surface. The condominium ls, then, a process

by which horizontal layers above and below the surface can be subdivided and

_gold. At times, confusion could be avoided if the term "aerial subdivision'

were used instead.

Characteristics

The model leglslation prepared by FHA provides a very useful framework for
discugsion of many of the characteristics of the condominium,

‘An apartment 1s deflned as a part of the property intended for independent use

with accesgs to a public street, elther directly or through a common area. This
definition presumably can also include privately owned areas such as garage
spaces and storage areas. ''Apartment' is not necessarily limited to mean only
resldential property; it can also mean an office in a commercial building. A
condominium buillding must contaln at least five or more apartments; or it may
be two or more bulldings, each contalning two or more apartments, with a total
of at least five apartments. Each apartment, together with its undivided in-
terest in the common areas and facillities, for all purposes constitutes real

hils apartment.
The common areas and facilities usually dnclude:

1. The land on which the bullding is located. ,

2. The foundations, columns, girders, beams, supports, main walls, roofs,
halls, corridors, lobbies, stalrs, stairways, fire escapes, and en-
trances and exits of the buillding.

3. The basements, yards, gardens, parking areas and storage spaces.

4. The premilses for the lodging of janitors or persons in charge of the
property.

5. Installations of central sgervices such as power, light, gas, hot and
celd water, heating, refrigeratlfon, air conditioning and incinerating.

6. The elevators, tanks, pumps, motors, fans, compressors, ducts and in
general all apparatus and installations existing for common use.

7. Such communilty and commercial facilities as may be provided for in
the declaration.

8. All other parts of the property necessary or convenilent to its exis-
tence, maintenance and safety, or normally in common use.

In the meodel act, both a 'declaration" and a floor plan must be filed with the
approprlate recording officer. The declaration is the legal instrument by
which the property is submitted to the provisions of the state act. It con-
tains, among other things, descriptions of the land, buildings and other im-
provements; a description of each apartment to include its location, area, num-
ber of rooms, areas to which it has common access, and any other information
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4 to properly identify the apartment; description of the common areas and

i1itles; value of the property and of each apartment; and provislon as to
percentage of votes by the apartment owners needed to determine wheth

e

o rebulld, repalr or sell the property in the event of damage or Qes1ruchion
~¢ 211 or part of the property,

(SR8

4 copy of the floor plans of the building must also be submitted, along with
che recording of the declaration in the recorder's office., The planQ must be
srepared by a registered architect or registered professional engineer and
must show the layout of each apartment with both horizontal and vertical di-
wensions. Although not mentioned in the model legislation, it has been recom-
mended that specific monuments be placed at various points in the building to
make measurements more accurate. Measurements are usually made along the sur-
face of the unfinished walls., 1In addition, because every structure settles to
a certain extent because of natural conditions, the deed to each apartment con-
tains provisions concerning easements to allow for eneroachments that will take
place as the building settles. The recording officer keeps a separate file for
each condominium building.

Reproductions of portiouns of flocr plans for two condominium projects in Cali-
fornia appear in the appendices, and they deserve close study because they
illustrate many of the characteristics of the condominium type of property.

In addition to the provision that each apartment shall constitute real pro-
perty, the most Important provislon from the viewpoint of FHA is that each
apartment shall be separately taxed. The pertinent sectlon reads:

Tt PP N R " - Adard A A e - 3
Each apartment and 1ts porcentage of undivided interest In ¢

mon areas and facllities shall be deemed to be a parcel and shall
be subject to separate assessment and taxation by each assessing
unit and special district for all types of taxes authorized by law,
including but not limited to special ad valorem levies and special
assessments. Neither the bullding, the property nor any of the
common areas and facilities shall be deemed to be a parcel.

i

The model act also provides for the creation of an association of apartment
owners, which may elect a board of directors, and officers. The duties of the
association, or the board acting for the association, are quite important. It,
perhaps through a manager, must establish bylaws, keep accurate financial
records concerning the common areas and facilities, take care of maintenance,
repair and replacement of the facilities, determine assessments for maintenance,
establish rules and regulations concerning use of the facilities, and determine
requirements and restrictions respecting the use and maintenance of the apart-
ments, The standard of maintenance and the numerous aspects of necessary nor-
mal maintenance are subject to majority rule of the association. However, any
substantial and new improvement must be approved by unanimous consent.

Perhaps one of the most important functions of the assoclation is the decision
1t must make in the event of a partial or total destruction of the property.
The individual condominium deed usually contains detailed agreements concern-
ing such an event. Provision is made that the building must be adequately
insured and that in the event of destruction, the disposition of the proceeds,
whether used to rebuild or distributed pro rata, will be determined by a speci-
fied majority of the apartment owners. Since the concept of condominium ownexr-
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ship i¢ new in the United States, there 1ls some disagreement among legal ex-
perts whether this solves the problems created by destruction. One solutisn is
to have the owner possess a fee in the cubicle air space enclosed by the apart-
ment, which would survive any destruction of the building. When the building
was reconstructed, title to the tangible portions of the building would again
belong to the owner of the air space, To prevent the problems which could

come about because of the survival of title to air space. others have suggested
that the apartment be conveyved as a fee simple determinable rather than a fee
simple absolute. By this means, 1f no decision were made to reconstruct a
destroyed building after a given time period, a reverter clause wouid vest
title to all alr spaces in the owners as tenants in common.

SUBDIVISION REGULATIONS ARD ZGHIKG

With start of a number of condominium projects, questions have been raised
about how zoning and subdivision ordinances apply to thils gort of development.,
Among the questions that have been asked are the following:

Should a condominium be treated any differently than a conventilonal
project only because of the ownership pattern?

If it should be treated differently, then how can zoning provisions
concerning minimum lot and floor area, maximun bullding coverage, re~ -
quired yards, and off-~street parking requirements be handled?

Must definitions of "lot," "parcel' and 'subdivigion" be modified?

What of requirements that lots or parcels must front on a public
street? .

Can condominium projects be processed best under planned unlt de-
velopment provisions?

If the condominium is processed by the planning agency as a subdi-
vision, what standards should guide the planning agency in either accept-
ing or rejecting a specific proposal?

Unfortunately, there is very little experlence with the condominium on which

to base any generalizations. In addltion, much of the interest, or perhaps
more accurately the response by public officials, has been shown in California,
Consequently, planning agencies in other states may yet have the problem of re-
solving the problems that by thils time are being resolved in California.

Subdivision Regulations

The Califormia Attorney General ruled that a condominium development of 24
unlts similar to town or row houses was subject to the state's Subdivision
Map Act and was not within the record of survey exception to that act. % The
act provides that a subdivision does not include a division of property when
aill of the following conditiong are present: the whole parcel contains less
than five acres; each created parcel abuts a public street; no street openings
or other public improvements are required; and the lot design meets local re-
duirements.

Based upon previous opinions and court decisions, the reasoning of the Attorney
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The words "lot'' and ''parcel' do not mneces-
£ land and may include interests in real pro=
‘4w addition, the conveyance of five or more undivided interests in resl
rr together with the right of exclusive occupancy of a unit is a subdi-

:ithin the provisions of the act. Since the conveyance of a fee includ
(e occupancys the division of real property into parcels of ailr space t
. in fee 185 a subdivision subject to the provisions of the act. The re
ooment that divided parcels must abut a public street to be excepted from

nrovisions of the act is not met in a condominium with parcels of alr space
. the parcels may not teouch' or "reach' the street. Finally, the words
and ''parcel of 1and" refer to real property, and not necessarily land.

as
O

=

. ccordance with the Attorney General's opinion, the Santa Clara County,
i ornia, Planning Department has worked out the following procedures ve-
wriing condominium projects:

2. All condominium projects will be filed as a subdivision in accer-
dance with the County's subdivision ordinance:

1) Tentative maps to be filed with the same infermation as re=
quired on any other subdivisilon.

2) The maps will be reviewed in the same manner, and presented
to the Plamning Commission 1n the same manner as any other
subdivision.

3) Condominium subdivisions of five or more 'parcels" (units)
of real egtate will be required to file a final map with
the same certificates and requirements as any other 5-let
subdivision.

4) Condominium subdivision of four lots or less will be required
to file a Record of Survey and gubmit any other instruments
deemed necessary by Public Works and County Counsel.

b. All condominium projects, whether apartments, commercial, or in-
dustrial bulldings, that require architectural contol will be
reviewed very closely to insure the highest quality of develop~-
ment possible. Most all zones providing for multi~fanily, com=
mercials, industrial development do require architectural con-
trol.

¢. Allowance should be made for more than the normal time required
for processing any condominium development as the filrst develop-
ments come in. Once a few developments are processed through,
there should be no difference in processing time than any other
_ type of development.

: should be noted that the above statement is mot a local ordinance, but
rzther a policy statement outlining the department's intent in processing such
dervzlopments.,

point of view that the condominium should not be subjected to normal kinds
subdivision review has been expressed a number of times.® The basic view
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is that "citdes should view such developments just as they would a conventional
apartment house project and not impose additional regulations or requivements
on the condominium project simply because occupants of the individual units
will be owners instead of lessees or tenants.'/

Since planning commissions often require the provision or dedication of certain
improvements as a condition for subdivision map approval, there Is concern that
they could require improvements of a condominium project which would not be re-
quired of a similar rental property. In addition, most subdivisicn regulations
are drafted with large open land in mind that will requlre streets, sewers and
similar kinds of improvements. Since many condominiums will be located on pre-
viously platted in-city sites, these kinds of improvements will seldom be
needed., If specific improvements are needed, they can be provided in some
circumstances by the assessment of benefited property owners. There would alse
be the problem of what design standards should be applied. In the light of
state and local building and housing codes which set minimum room sizes, addi-
tional requirements administered by a planning body would be superfluous.

The procedural requirement that both preliminary and final maps be submitted
for planning commission review, as required In most states; has also been
criticized. The feeling 1is that a single map, submitted once and then recorded
with the proper recording officer, 1z adequate to protect the prospective pur-
chaser and to properly ildentify each individual unit. Because many planning
comulssiong require the submission of a significant amount of supporting data
in addition to maps, 1t is felt that the expense of an additional map is un~-
necesgary.

Draft legislation in Ca

i1
Subdivision Map Act (Busi

if01
es
amended to read as followg :8

nia nrono

iad fa
s and Pro

(f) Condominium subdivision and community project.

"Subdivision' does not dnclude a condominium project as defined
in Civil Code Section 687.1 or community apartment project as de-
fined in Section 11004 of thig Coda. In either such case, a record
of survey map of the surface of the land on which such condominium
project or community apartment project is constructed shall be pre-
pared pursuant to the provisions of Chapter 15 (commencing with
Sectilon 8700), Division 3 of this Code, together with dlagrammatic
floor plans of such condominlum subdivision or community apartment
project, and shall be submltted to the governing body in the same
manner as is provided in this chapter for tentatilve maps and upon
approval of such governing body shall be filed in the office of the
recorder of the county in which such land is located, and thereupon
conveyances may be made of parcels shown on such map and plans by
lot or block number, parcel or unit number, or such other designa-
tlon as may be shown on such map and plans.

A local attempt at selving some of the objections raised in the above propesal
was provided in Stockton, California, through the amendment of the subdivision
regulatlons., Impetus for the amendment came about when a development of nine
buildings, containing 72 dwelling units on a 2%-acre site, was proposed. It
was orilginally plauned ag a rental project and was processed under gpecial per-
mit provisions for planned unit developments of the zoning ordinance. After
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2 use permit was {gsued, the developer chose to convert the proposed apartments
to a condominium development. The planning commlssion was obliged to follow
the opinion of the state Attorney General and process the project as a subdl-
vision, Since the planning commizsion felt that the effect of a condominium
would be no different than the apariments origimallg approved, it approved the
following amendment to the subdivision regulations:”

Sec. 16-003.4, Unit for Condeominiun Subdivision:

Unit or condominium subdivision of real property is included with-
in the meaning of subdivision as defined herein and must comply with
the subdivision regulations except Sections 16-009 through 16-009.3
and Sections 16-010 through 16-010.6 /requirements for block and lot
design/ . Such ceompliance shall include, but not be limited to the
filing of tentative and final maps, the dedication and improvement
of rights~of-way, roads and streets, and the payment of fees, charges
and contributions. The conveyance of land for neighborhood facili-
ties or park and recreatlon aveas shall not be required, but in lieu
thereof a contribution shall be required in an amount established by
resolution of the City Council. The reservation of land for parks,
playgrounds, achool sites, or other public uses on a reglonal basis
shall not be required.

Tenrative and final maps shall indicate and clearly define each
unit or parcel and shall indicate public easements, common areas,
and improvements, all easements appurtenant to each unit, dmprove-
ments to public rights-of-way and provisions for parking of owner
and guest vehicles.

Unit or condominiuam subdivislons are subject to zoning regulia=
tions as they apply to use districts and density requlrements. Set-
backs, parking, and other features shall be clearly indlcated on the
subdivision map. :

Even if the planning authority 'eases up' on its procedural requirements for
processing a condominlum project as a subdivision map, most developers would
still prefer filing a record of survey map since there are far fewer other
goverrnmental agencies that must then approve the proposal.

Laning

The application of local zoning ordinances to the condominium development has
created a number of problems, but by no weans do they appear serious or insur-
mountable. Principal problems revolve around the definitions of '"land," "lot™
and 'parcel" and the regulations, such as minimum lot area, demsity provisions
and yard requirements, that are based upon a given unit of property, such as
the lot. To a great extent, the problems have come about because of the lot-
by-lot approach of the typical zoning ordinance.

Yany planning commissions will be faced with the problem of what to do when

a2 multi~family building to be sold on a condominium basis is submltted for
zpproval. Does the minimun lot area for multi-family structures apply to each
individual dwelling unit? Is the individual apartment a parcel of real pro-
party? If a rowhouse development is proposed, and the "lot' lines follow the
outside front and back surface of the structure, what becomes of the minimum
requirements for rear and front yards?

1
° inforiaation Report Me. 159



-
L
::3
Lo

It 1is uwnrealistic to treat a development differently purely because of the
ownership pattern alome. The impact on the surrounding area and the demand
for public services would be the same whether an apartment bullding is a ren-
tal unit, cooperative or condeminium. This principle is expressed in proposed
state leglslatlon in California:10

Unless a contrary intent 1s clearly expressed, local zoning ordin-
ances shall be construed to treat like structures, lots or parcels

in llke manner regardless of whether the ownership thereof is di-
vided by the sale of condeminiums rather than by lease of apartments.

When a zonlng ordinance defines '"lot' as a parcel of 'land,' which includes
occupiled alr space as Indefinite distance upwards, confusion results if it is
therefore concluded that a condominium unit 1s a lot and thus subject tec minil-
mum lot and yard requirements. Redefinition of these basic terms is needed.
One effort in thils direction is a proposal to redefine "land" in the Califor-
nia Civil Code.ll Other solutions are also possible.

Recognition of rights In air space, with the provisions that like styuctures

snd lots be treated alike in zoning ordinances, can cleaxr up some of the con-
fusion that may come about, as well as belng more equitable. In addition, it
may be desirable to define an ailr space in a condominium multi-family differ-
ently than a "lot." For example, in a condeminium project in San Jose, the
city's minimum lot size of 5,000 square feet was overcome by defining air spaces
as "units' rather tham as '"'lots." In some cases, 1t may be possible to intex-
pret the existing ordinance in such a manner that a condominlum apartment is
treated like any other apartment structure. Thus, in San Francleco, the Depart-
ment of City Planning's Zoning Bulletin 62-1 declaced: 12

The City Planning Code has no provisions that would prevent the
separate sale of individual units in a multiple dwelling (apartment
building) on a condominium basis,

The Planning Code does contain minimum lot size provisions that
might prohibit the separate sale of individual portions of an apart-
ment building site, and it has additilonal provisions such as those
relating to minimum lot area per dwelling unit, maximum ratio of
floor area to lot area, maxlmum building coverage, required yards,
and off=street parking that might also prohibit separate sale of
portions of the site, but none of these questions 1s raised where
the site remains in undivided common ownership.

If the building for which a permit is sought can be approved
under the Planning Code on the basls of the bullding plans and the
area of land beilng committed to the project, the Department of City
Planning will approve it on that basis without regard to the nature
of the various ownerships there may be in the building and/or land.

Reference should be made here to the definition of "lot'" in
Section 102,19 of the Planning Code:

"A parcel of land considered as a unit occupied or to be occu-
pled by a main building or groups of main buildings and accessory
buildings, or by a principal use and uses accessory thereto, to-

~gether with such yards, open spaces, lot width and lot area as are
required by this Code." :

This provision does not refer to ownership interests in any way,
though for administrative purposes the Department ordinarily reviews
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proposais for the use of land iIn terms of Assessor's lots, which are
the basis on which property owners and builders customarily draw up
such proposals.

The phrase 'none of these questlons {s raised where the site remains In undi-
vided common ownership' i{s particularly important because it differentiates,

in terms of practical application, an apartment bullding from a row house or
single-family development where the land as well as the dwelling units may be
individually owned. As yet, the latter kind of development has not come up

for study in San Francisco, but public officlals feel that planned unit develop- |
ment provisions may provide a way in which this kind of development can be done.™-

The diffilculty in establishing land development policies for condominium de-
velopments other than apartments was well stated by the Attorney General of
California:

In general, it should be noted that no uniform rule can be estab-
lished regarding the applicability of partilcular regulatory statutes
or ordinances to condominium developments through the mere use of
such terms as "lot' or 'parcel.' For example, a local ordinance
establishing a "minimum lot size" of 5,000 square feet in a certain
area would not appear to be applicable to units In an apartment
house, regardless of the nature of the ovmership of such units.
However, if the units of alr space were lald out in single dwellings
over a large area, such as 1s found in some horizontal condominiums,
the requirements of "minimum lot size' might well be applicable. It
is apparent that each project must be measured against the purposes
of the statute in question and the iIntention of the legislative body
in enacting it on a case-~by-case basls.

It is entirely possible that the legislative body of a city may stilll wish to
set a minimum lot size for an individual condominium unit within a row or clus=-
ter development even 1f it fully sympathizes with the condominium principle.
In essence then, it would say that most of the land in a particular kind of
project can be held in undlvided ovnership, but that a specifilc amount of land
surrounding each separate unit should be owned in fee, For example, Palm
Springs, California, requires that each single-family condominium unit shall
contain a minimum of 4,500 square feet of lot area. Similarly, condominium
projects constructed in Berkeley, California, and Richmond, Virginia, have met
the requirements of the zoning ordinance for gross density, bullding coverage,
open space and off-street parking.

The planned unit development provision in the zoning ordinance provides, per-
baps, the best means of gulding the development of a condominlum project. Be-
cause the concept has been adequately discussed elsewhere,15 it will not be
covered here at length, However, a number of planmers wiio have given some
thought to the condominium type of development have concluded that planned de=
velopment provisions provide the greatest degree of flexibility, while malntaln-
ing adequate controls over land development. It is thus possible to vary the
requirements for minimum lot size, maximum building coverage, minimum front,
side and rear yards, and distance between structures, while at the same time
providing more open space and community facilities, lowering developmental
costs, and allowing greater design freedom,
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A viord of caution concerning the comnunity's land development ordinances and
their application, or misapplication, to the condeminium 1s In order. Flan-
ning agencies will always have to cope with the land developer who purposely
subverts a valid development concept im owxder to make a quick dollar., If the
concept is relatively new, the developer has the ignorance of the public offi-
cial working in his favor. Paradoxically, the developer describes hils proposal
with virtuous adjectives of 'progress" and "flexibility." Introduction of the
planned unit development has provided many examples of how developers have in=
terpreted flexible provisions, designed to lessen the bad results of admittedly
rigid zoning and subdivision requirements, as a signal to move backwards to the
days before any community regulations were in force. The use of the condeminlum
has already provided us with the example of thils type of developer.

“ A planning commission was recently confronted with a proposal of a developer
based upon the condominium concept. The site of the proposal was slightly
larger than ten acres and was located in a zoning district requiring a minimum
lot area of 7,000 square feet per dwelling unit. The proposed development con=
sisted of almost 150 detached single~familly houses. The resulting density would
be just under 15 dwelling units per gross acre=--move than double the density
prescribed in the zoning district. There would be no lot lines as such; each
house would be individually owned, with accompanying driveways being privately
maintained. All of the land, including streets, would be held in condominium,
Taxes and payments for services such as water and sewers were proposed to be
pro rated to the individual owners.

The site plan provided an arrangement of houses much like any typilcal detached
single~family subdivision. Fach dwelling was set back from the street an dden-
tical distance, with relatively the same amount of space for side and rear yards.
In essence, each unit was placed in the middle of a site as if there were rigild
lot lines and yard requirements that had to be observed. Average distances be-
tween sides of houses were ten feet; rear yards averaged fifteen feet in depth,
with some even smaller. This pattern was then duplicated throughcut the entire
development, No open space or any kind of community facillity was provided.

The street system was essentially a modified gridiron with curves appearing at
right angle tangents. The right-of-way for all streets was thirty feet.

This proposal was an obvious attempt to circumvent the community's land develop=
ment ordinances. Used properly, the condominium, in conjunction with planned
development provisions, can be used as a technique to accomplish design solu-
tions that have not been executed very often in the past because of rigid zon-
ing and subdivision ordinances. Examples are the cluster subdivision and hili-
side development contalning common recreatilon areas.

CONCLUSION

The condominium form of property ownership will probably grow in popularity,
because of a number of advantages over other forms of tenure, such as the
stock cooperative, and because of the federal government's mortgage insurance
program. This type of ownership will largely be used in multi-family apart-
ment structures, but it may be used to some extent in single-family dwellings.
In the latter instance, the concept may foster more variety and design flexi-
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i4yw in vesidential nelghborhoods.,

R P ALY

:1rhough there are complexities in the legal and financlal aspects of the con-
sominium, these do mnot necessarlly cause problems for the planner since theixr
colution lies outside the area of his professional competence. The problems

- Egémarilz_concern the planner ~- zoning and subdivislon regulation ==
Telatively easy to solve through the modification of state and local legis~
i-tion. Such things as minor changes in definitions and procedures come to

wind.

Perhaps most important of all, the difficulty in applying land development or-
dinances to the condominium demonstrates some of the basic faults of the tra-
ditional, lot-by-lot, rigid techuniques of zoning and subdivision land develop-
sent control. Localities which have not kept their land development ordinances
up to date by the addition of such provisions as the planned unit development
provision will find it difficult to process condominium projects. But those
agencies which have continually re~evaluated their regulations and controls
will take the condominium and the challenges it presents in stride.
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